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ALEXANDER H. Cunnineuam vs. James F, Tucker, Minnie 
T. Tattmaper anv Joun L. Cray. 


1. The act of November 25th, 1828, (Thompson’s Digest, 183,) declaring 
mortgages upon personal property not “ effectual or valid to any pur- 
pose whatever,” unless recorded in the records of the county where 
the property is at the time of the execution of the mortgage, &c., is 
not applicable to mortgages upon vessels owned within the United 
States; such mortgages and the record thereof are to be considered 
with reference to legislation by the Congress of the United States with- 
in the powers of Congress respecting the “ regulation of commerce.” 

2. The allegations in a complaint or in the accompanying affidavits filed- 
upon an application for injunction and receiver, should show by direct 
and positive statements the facts entitling the party to the relief 
prayed and to the exercise of the summary process of the Court, and 
not merely upon information and belief unsupported by other evi- 
dence. The exception to this rule is that a preliminary injunction is 
sometimes allowed upon allegations founded upon information and 
belief, until, under an order to show cause, a hearing can-be had and 
better evidence adduced. 


3. The rule prohibiting attorneys at law from becoming sureties in attach- 
ment, appeal, &c., does not prohibit them from executing bonds or un, 
dertakings as principals in behalf of parties. 


Appeal from the Circuit Court for Duval County, Fourth 
Judicial Circuit. 
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The statement of the case is contained in the opinion of 
the court. 


Call & Basnett for Appellants. 
H. Bisbee, Jr., and J. J. Finley for Respondent. 


RANDALL, C. J., delivered the opinion of the court. 


This is an appeal from orders of the Circuit Court of Du- 
val county, allowing an injunction and appointing a receiver. 
It appears by the complaint that the plaintiff seeks to fore- 
close a mortgage upon a steamboat called the George, execu- 
ted at the city and State of New York, by defendant, Tucker, 
to the plaintiff, to secure several thousand dollars mentioned 
in a certain promissory note. The complaint alleges that 
the mortgage was recorded in the office of Collector of Cus- 
toms in the city of New York, where the boat was at that 
time. 

After answer by the defendants, Clay and Tallmadge, 
and a demurrer on the part of Tucker, an injunction was al- 
lowed, and a receiver appointed to take charge of the. prop- 
erty. The injunction restrained the defendants from inter- 
fering or intermeddling with the steamboat, &c. 

It is insisted by the defendants that because the mortgage 
mentioned in the complaint, (the execution of which is, 
however, denied,) if executed at all, was made in the State 
of New York, and that the “ home port” of the steamer was 
Cedar Keys in Florida, and because the mortgage was not 
recorded in the records of any county in this State, that by 
the laws of this State (act of Nov. 25, 1828, Th. Dig., 183, 
sec. 4,) the mortgage was not “effectual or valid to any 
purpose whatever, unless such mortgage shall be recorded 
in the office of records for the county in which the mort- 
gaged property shall be at the time of the execution of the 
mortgage, unless the mortgaged property be delivered, &c. 
This statute, whatever might be thought of it with regard to 
mortgages executed within this State, is probably inappli- 
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cable to mortgages executed elsewhere. It is impossible to 
apply it to a mortgage executed in New York upon property 
in New York, which may be subsequently removed to this 
State. 

But a mortgage upon this kind of property must be con- 
sidered with reference to the legislation of Congress, if 
Congress has legislated upon the subject. 

The Supreme Court of the United States has decided 
(7 Wallace, 646,) that legislation in regard to the sale, mort- 
gage, conveyance, &e., of vessels of the United States, is 
within the powers of Cengress respecting the “ regulation 
of commerce,” and that such legislation by Congress must 
prevail against any State law on the subject. The act of 
Congress of July 29, 1850, (9 Statutes at Large, 440, sec- 
tion 1,) provides, that “no bill of sale, mortgage, hypothe- 
cation or conveyance of any vessel, or part of any vessel, 
of the United States, shall be valid against any person 
other than the grantor or mortgagor, his heirs and devi- 
sees, and persons having actual notice thereof, unless such 
bill of sale, mortgage, hypothecation or conveyance be 
recorded in the office of the collector of the customs where 
such vessel is registered or enrolled.” 

This act must be held to supercede any statute law of the 
State with reference to this species of property, and the 
mortgage held to be “effectual and valid” as against the 
mortgagor and others having actual notice of its existence, 
whether recorded or not, and good as against all the world 
if it be recorded as required by the act of Congress. 

The complaint states that the defendants, Tallmadge’and 
Clay, had notice of the mortgage at the time of their pur- 
chase, and that the defendant, Tucker, was the mortgagor, 
and it alleges, upon information and belief, that the pur- 
chase respectively by Clay and by Tallmadge was without 
consideration, and their respective titles merely colorable. 
‘The defendants, Clay and Tallmadge, deny that they had 
knowledge or notice of the mortgage at the time of their 
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respective purchase, and allege that such purchases were 
bona fide and upon good and sufficient consideration. 

Clay answers that he purchased from Tucker in 1870, and 
that the property was delivered to him with a bill of sale. 
Tallmadge answers that she purchased the steamer at a sale 
by a receiver, appointed in a proceeding before the Circuit 
Court for Duval county. The execution of the mortgage 
by Tucker is denied by them. The steamer, at the time of 
the commencement of this suit, was at Jacksonville, Florida. 

The grounds upon which the injunction was prayed and 
the receiver appointed were, thaf the money mentioned 
in the mortgage had been long due and unpaid; that the 
property was depreciating in value ; that liens for seamen’s 
wages were accumulating against it, and that there was 
reason to believe that the defendants would remove the 
steamer beyond the jurisdiction of the court, and that they 
are insolvent. 

All the material allegations in the complaint and in the 
affidavits submitted on the part of the plaintiff as grounds 
for the orders appealed from, are upon the information and 
belief of the affiants, except as to the execution and recording 
of the mortgage and note, and the amount due, and that the 
property was depreciating in value. All the material alle- 
gations of the plaintiff were denied by the answers and affi- 
davits on the part of the defendants, which were filed prior 
to the making of the orders. 

The Code of Procedure does not change the rule as to the 
character of the evidence required, upon an application for 
an injunction, from that which was required under the for- 
mer equity practice. It must “appear satisfactorily to the 
Judge that sufficient grounds exist” for making the order. 
The facts showing the plaintiff’s right to the relief and to 
injunction should be stated in the bill or accompanying 
affidavits in direct terms, and not upon information and be- 
lief alone. This has long been the settled rule in equity 
proceedings. The only exception to the rule is that a pre- 
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liminary injunction is sometimes allowed upon allegations 
founded upon information and belief, until, under an order 
to show cause, &c., a hearing can be had, and proper evi- 
dence adduced. 

The defendants, Clay and Tallmadge, not only deny the 
execution of the mortgage and the recording of it, but deny 


all knowledge or information of its existence at the time of 


their several purchase of the steamer. There are no proofs. 
submitted to show the truth of the plaintiff’s allegations. 
It, therefore, could not “appear” that the plaintiff was enti- 
tled to the relief demanded. 

Moreover, the plaintiff’s complaint does not show that the 
mortgage is good as against subsequent purchasers without 
notice. The complaint alleges that the mortgage is recor- 
ded in the office of the collector of customs in New York, 
but it fails to show that New York.was the “ home port” of 
the steamer or the place “ where the vessel is registered or 
enrolled,” as required by the act of Congress. The answers 
state that the steamer is registered at Cedar Keys. As the 
case stood before the Circuit Judge, the plaintiff was not 
entitled to the relief demanded as against the purchasers of 
the property, and therefore no order for injunction or re- 
ceiver should have been made. 

It is unnecessary, in disposing of this case, to notice any of 
the other questions submitted. It was objected that the 
bond or undertaking was signed by an attorney-at-law con- 
trary to the positive rule of the Circuit Court. That rule, 
however, refers to attorneys signing as swretics of parties. 
There is no objection to their signing bonds or undertakings 
as principals or in behalf of parties. The rule is one which 
should be strictly construed. See 5 Fla., 280; 12 Fla., 144. 

The order of the Circuit Court for Duval county allowing 
an injunctién and appointing a receiver in this case is re- 
versed and set aside, and the cause remanded for such pro- 
ceedings as may be had therein according to law, and the 
rules and practice of the court. 
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Carvin L. Rosinson, er au. vs. PETER JONES, ET AL. 


The right to be a municipal corporation is a franchise which the State 
may grant or withhold at its pleasure. The right to file an informa- 
tion in the nature of a quo warranto, or to institute a civil action to ar- 
rest a usurpation of such a franchise, does not belong to the individual 
citizen. The right to institute such proceedings against an existing 
de facto municipal corporation is in the State, and the institution of 
the action is a matter in the discretion of the Attorney General. 


Appeal from the Fourth Judicial Circuit, Duval County. 
A statement of the case is found in the opinion of .the 
«<ourt. 


Call & Basnett tor Respondents. 
A. A. Knight for Appellants. 
WESTCOTT, J., delivered the opinion of the court. 


The plaintiffs in this complaint seek a judgment perpetu- 
ally enjoining the defendants from exercising any corporate 
rights, franchises or privileges appertaining to a municipal 
corporation ; that the defendants have associated themselves 
together as a municipal corporation, under the name of the 
city of Jacksonville, and are exercising the franchises of a 
municipal corporation, without having been first duly incor- 
porated, are the general facts set forth as the ground for the 
relief thus demanded. 

The other facts alleged are merely the acts set forth as 
evidence of the existence of these general faets or conclu- 
sions. To this complaint a demurrer was interposed by the 
defendants. Among the grounds of the demurrer are the 
following: “ That there is a defect of parties plaintiff to the 
suit, the State of Florida being a necessary party,” and that 
“the complaint does not state facts sufficient to constitute a 
cause of action.” This demurrer was overruled, the defen- 
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dants excepted, and upon appeal this judgment is brought 
here for review. The demurrer in this case, it will be per- 
ceived, therefore raised this question. Admitting these two 
tacts, that the defendants are not duly incorporated as al- 
leged and that they are in the actual exercise of municipal 
corporate functions as the city of Jacksonville, have the 
plaintiffs the right to a perpetual injunction against them 
prohibiting the exercise of the right and franchise to be a 
municipal corporation? We examine this question in two 
aspects. What was the rule beforethe Code? What is the 
rule since its enactment? This complaint is against “ cer- 
tain individuals for claiming to act as a corporation.” It 
is brought by other individuals who seek to enjoin the per- 
sons so claiming the right to act, and acting as a corporation 
from so acting upon the ground that they were never duly 
incorporated. Anterior to the Code, the remedy for this 
wrong was in a court of law, through the instrumentality of 
an information in the nature of a quo warranto. Such a 
case depending entirely upon the solution of a dry legal 
question, the proper and exclusive forum for its determina- 
tion was a court of law. The process of injunction could 
not have been invoked even by the Attorney General in be- 
half of the State in such a case. 17 Ves. 491; 2 Kent 
Com. par. 313, page 367, 8th edition ; 24 Ala. 401 ; 22 Iowa 
75. Says Chancellor Kent: “ This remedy must be pursued 
at law, and there only.” It is unnecessary to say anything 
more as to the remedy. 

We next inquire where and in whom was the right of ac- 
tion under the state of facts here disclosed? At common 
law no such right of action existed in the individual corpo- 
rator or subject. The right to be a municipal corporation 
did not emanate from individuals, but from the crown. It 
was a franchise of the crown which was withheld or granted 
at pleasure, depending in no sense upon the assent of the 
subject. The rule was that the right to file such an infor- 
mation against an existing de facto corporation claiming the 
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right to, and actually: exercising the franchises and powers of 
a municipal corporation, was only in the crown through its 
proper officer. Rex vs. Ogden et al. 10 B. & C. 230. Cole 
on Informations, par. 124, page 97. It is true that whenever 
the corporation exceeded its powers, committing any tres- 
pass or wrong against an individual, there the individual 
has his right of action either at law or in equity, according 
as the nature of his injuries might indicate the one or the 
other to be the proper forum, but he had no right to go be- 
yond this and to assume to correct a general usurpation of 
a franchise of this character upon the ground that the indi- 
viduals claiming the franchise were not duly incorporated. 
So, in this country, the right to be a municipal corporation 
does not emanate from the citizen. It is a franchise which 
the State grants or withholds at its pleasure ; nor does the 
existence of a municipal corporation necessarily depend 
upon any assent of the persons inhabiting the locality pro- 
posed to be invested with such franchises, powers or du- 
ties. This is a matter of pure legislative discretion, as it is 
entirely within the power of this department of the govera- 
ment to force that capacity upon such persons by positive leg- 
islation to that effect. .We thus see that before the Code 
the process of injunction could not be invoked in such a 
case by either the citizen or representative of the crown or 
State; in other words, that it was a wrong remediable exclu- 
sevely at law. We alsosee that the right of action, the right to 
demand judgment of ouster or forfeiture in such a case, ex- 
isted only in the crown or State, to be put in motion by the 
officer of the crown or State at his discretion, and that no 
such right existed in the citizen or individual corporator. 

What effect has the Code upon the remedy, as well as the 
right of action, as we have defined them, is the only remain- 
ing question. 

First—As to the matter of the remedy. 

The general purpose, intent and effect of the Code is to 
regulate the practice through which existing legal or equita- 
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ble rights are to be enforced, and not to confer additional 
legal or equitable rights. As to the matter of injunction, 
the remedy sought to be invoked here, the rule of the Code 
is that whenever any specific provision of the Code sanc- 
tions an injunction, there it can be invoked whether author- 
ized by the antecedent practice or not, and whenever no 
specific provision sanctions an injunction, there it cannot 
be granted, unless sanctioned by the antecedent law control- 
ling the subject. Applying this rule to the present case, we 
find nothing in the Code upon the subject of injunctions 
which would authorize or sustain the court in granting the 
relief demanded in this case. 

Second—W hat effect has the Code upon the right of ac- 
tion? Has it changed the common law upon the subject, 
so far as it is involved in this case ? 

The Code provides that the remedies heretofore obtainable 
by proceedings by information in the nature of a quo war 
ranto, may be obtained by civil actions under the provisions 
of this act. What are the provisions of this act (the Code) 
with reference to the action to be instituted to correct the 
wrong set up in this complaint ? 

The Code provides that “an action may be brought by 
the Attorney General in the name of the State, upon his 
own information, or upon the complaint of any private par- 
ty when any association or number of persons shall act within 
this State as a corporation without being duly incorporated.” 
Code, Sections 359, 363. 


This is the case made by this complaint. The effect of 


the Code is simply to affirm and to continue the commor 
law rule as to the right of action, at the same time authori- 
zing that right of action to be asserted through the instru- 
mentality of a civil action under its provisions. We have 
heretofore held that the Code does not in such a case as this 
exclude or abolish the remedy by information. It simply 
permits the remedy before obtained through that process 
alone, to be obtained by the additional method of a civil ac- 
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tion. The Code does not operate to vest this right of action 
in the individual in a case of this kind. The Supreme Court 
of New York, in the case of the People vs. the Attorney 
General, (22 Barb. 117,) use this language in reference to 
an action under this provision of the Code: “ Although 
private rights are more or less involved in the action, yet it 
is in substance as well as in form an action in behalf of the 
people. It must be prosecuted in their name and by the 
officer whose duty it is to protect their rights. The language 
of the statute, too, is guarded. An action may be brought by 
the Attorney General. Itis permissive. The power merely 
is conferred. It is for him to determine whether a fit case 
is presented. The only remedy is by an action in the name 
of the people.” Here the action should be brought in the 
name of the State to comply with the letter of the Code and 
the Constitution, and in the State in a case of this kind the 
right of action only exists. 

There are several objections made to the complaint which 
we have not considered. The view we take of the merits 
renders it unnecessary. 

Our conclusion is that the complaint does not state facts 
sufficient to constitute a cause of action in the plaintiffs ; 
that the facts set forth, if they show any cause of action, 
show a cause of action in the State; that the court has no 
authority to make the State a party plaintiff except upon 
the motion of the Attorney General, as the institution of any 
action by the State is entirely in his discretion in a case of 
this kind, and he is not subject to judicial control in its exer- 
cise. 

The judgment of the Circuit Court overruling the demur- 
rer is reversed. The case is remanded, with directions to 
enter a final judgment sustaining the demurrer and dismis- 
sing the complaint. 
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Catvix L. Rosryson vs. Witt1am H. Dupray. 


The “act concerning Forcible Entry and Detainer” was not repealed by 
the Code of Procedure; the proceedings regulated by that act are 
“ special proceedings” within the meaning of the Code. 


Appeal from the Circuit Court for Nassau County, Fourth 
Judicial Circuit. 

The facts constituting the basis of the opinion are stated 
therein. 


Robert Smith for Appellant. 
John Friend for Respondent. 


RANDALL, C. J., delivered the opinion of the court. 


This suit was commenced in the Cireuit Court for the 
County of Nassau, by the issuing of summons and filing a 
complaint under the provisions of the “ Act concerning For- 
cible Entry and Detainer,” approved August 14,1868. 

The parties appeared and proceeded to trial and a verdict 
was rendered in favor of the complainant, whereupon the 
counsel for defendant moved to set aside the verdict upon 
the ground (among others) that the proceedings should have 
been had in pursuance of the Code of Procedure, and that 
the act of 1868 was repealed by the substitution of the Code. 
The court set aside the verdict upon the ground stated, and 
dismissed the proceedings, and from this order and judgment 
the complainant appealed. 

The cause having been submitted upon the record and 
brief on the part of the respondent, and the appellant failing 
to appear, the matter has been examined solely upon the 
points made by the respondent. If this was “an ordinary 
proceeding in a Court of Justice,” in the language of the 
Code, the ground of the motion to set aside the verdict 
would have been good ground for dismissing the proceed- 
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ings before trial. But in our judgment this is a “special 
proceeding” within the meaning of the Code, and as there 
is no provision of the Code specially regulating proceedings 
of this character, the law heretofore in force regulating the 
subject is not repealed by the Code. This is the view of the 
Supreme Court and the Court of Appeals in New York in 
similar cases, (People vs. Hamilton, 39 N. Y., 107; Hyatt vs. 
Seeley, 1 Kern., 55; Minor vs. Burling, 32 Barb., 540,) and 
without some unequivocal language to that effect we cannot 
believe that the legislature intended to compel every land- 
lord to pursue his remedy against his defaulting tenant by 
the slow and expensive process of an action in the ordinary 
form of a suit in ejectment, instead of the just and salutary 
remedy to be found in the special and summary proceeding 
regulated by the act of 1868. 

The judgment and the order setting aside the verdict must 
be reversed and set aside, and the cause remanded for farther 


proceedings according to law. 
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Tuomas R. Surrn, Guarpian or Susan Saito, Responpenv, 
vs. T. Eugene Gisson, APPELLANT. 


An order transferring a cause to another circuit, made by a Judge who is 
disqualified to try the cause, must specify the county to which the 
cause is sent; merely ordering the transfer to another Cirouit effects 
nothing, and the order should show the cause for making it. 


Appeal from the Circuit Court for Columbia County, 
Third Judicial Circuit. 

The facts in this case as set forth are stated in the opinion 
of the court. 


John W. Malone for Appellant. 
E. C. Love for Respondent. 
RANDALL, C. J., delivered the opinion of the court. 


This is an appeal from a decree of the Circuit Court for 
Columbia county. The suit was commenced in chancery in 
the Circuit Court for Gadsden county in 1869. After an- 
awer and replication, the Circuit Judge of the Second Circuit 
made an order in the cause as follows: 

“ Upon reading and considering the foregoing petition, it 
is adjudged, ordered and decreed, that the above stated cause 
be, and the same is hereby transferred to the Third Judicial 
Circuit of this State. It is further ordered that the clerk of 
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this court be, and he is hereby required to transfer to said 
Third Judicial Circuit all the papers in this cause, together 
with a transcript of this order, upon the payment of all costs 
due in this case according to the statutes in'such case made 
and provided.” Signed by the Judge, August 25, 1869. 
All subsequent orders, including the final decree, were 
made by the Hon. Thomas T. Long, Judge of the Third 
Circuit. 

In March, 1870, the counsel for the respective parties stip- 
ulated that the case be set for a hearing before Judge Long 
at Live Oak, in Suwannee county, on the 3d Monday in 
March, that being the day of the commencement of the 
Spring Term of the Cireuit Court for that County. On the 
12th of August, 1870, the Judge made his final decree, and 
at the same time made an order that “ the clerk of the Cir- 
cuit Court for Columbia county is hereby ordered to file all 
papers in this cause as of the 21st of March, A. D. 1870,” 
whereupon the papers were deposited in the office of the 
clerk of Columbia county and filed, and the decree duly en- 
entered of record as a decree of said court for Columbia 
county. 

From this decree the defendant appealed. 

This decree cannot be sustained on account of the want 
of jurisdiction in the Circuit Court for the county of Co- 
lumbia. The suit was commenced in Gadsden county and 
there has been no order made by the Judge transferring the 
cause to any other county. The order above recited directs 
that the cause be transferred to the third cireuit. The stat- 
ute under which the transfer was attempted, (Chap. 373, 
Laws of 1850,) requires that the order specify the county to 
which the cause is removed, and there being no county 
named, the transfer was not accomplished at all. The Judge 
of the third circuit ordered the papers to be filed and de- 
cree entered by the clerk of the Circuit Court for Columbia 
county, but he had no authority to transfer a cause pending 
in Gadsden county, second circuit, to his own circuit. The 
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order must be made by the Judge of the court in which the- 
cause is pending. 

There was, doubtless, a petition presented to the Judge 
of the second circuit, setting forth some grounds upon which 
the change of venue was desired, but the record does not 
show it; nor docs it any where appear why the transfer was 
attempted to be made. Unless the cause “ cannot be heard, . 
tried or determined by reason of the disqualification of the: 
Judge of the court to hear and determine the same,” and! 
this be made a ground for the transfer, the change cannot be 
ordered under the law referred to. The order is, therefore,. 
turther defective in that it does not show upon what grounds 
it was made. (See Swepson vs. Call, 13 Fla., 337.) The 
stipulation of the parties that the cause be heard before 
Judge Long at Live Oak, does not cure the difficulty, for it 
does not show any consent that the cause be transferred to 
Columbia county. 

The record does not .show that the Judge of the third 
cireuit acted in the case by virtue of the provision in the- 
fourth section of the law cited, for and in place of the Judge: 
of the second circuit, because none of the causes or reasons 
for such action any where appear. 

The Judge of one cireuit cannot act in place of the Judge 
of another circuit except in the cases provided by law, and 
where the law specifies that such Judge may act in certain 
eases and under certain enumerated circumstances, it should 
appear that the conditions exist ; otherwise the act lacks the 
essential element of vitality. 

How far the stipulation for a hearing of the cause betore- 
Judge Long operated to waive any irregularity in the pro- 
ceedings, or whether it is practicable by stipulation or con- 
sent to confer upon the Judge of another circuit the power 
to make a final decree in the place and stead of the Judge 
of the circuit where the cause is pending, it is not necessary 
here to determine. 

18 











266 SUPREME COURT. 





L’Engle vy. The Florida Central Railroad Co. et al. 





The decree of the Cireuit Court for Columbia county 
must be reversed and set aside, and the Judge of that court 
will direct the clerk to return to the clerk of Gadsden county 
all the papers filed in his office relating to the case. 





Epwin M. L’Eneir, Resrponpent, vs. Tue Forma Centra. 
Ramroap Company ET AL., APPELLANTS. 


The defendant, a Railroad Company, moved to vacate an order previously 
made appointing a Receiver. To this the plaintiffs consented. The 
receiver objected. The court ordered the receiver to restore the rail- 
road, its appurtenances and management to the company, but re- 
quired him still to receive and disburse its earnings. Held to be 
error. The motion should have been granted so far as to restore to 
the owner the possession, managemement and control of the road, in- 
cluding the receipt and disbursement of its future earnings. The re- 
ceiver should not have been heard in opposition to this motion. 


This is an appeal from an interlocutory order of the Cir- 
cuit Court of the Third Judicial Circuit for the county of 


Columbia. 
The case is stated in the opinion of the court. 


Peler & Raney tor Appellants. 
No counsel for Respondent. 


FRASER, J., delivered the opinion of the court. 


This is an appeal from a part of an order made by the 
court below on March 27th, 1873, upon a motion of the de- 
fendant, consented to by the plaintiff, to vacate an order 
previously made appointing a receiver. No opposition was 
made to the motion except by the receiver himself. The 
court partly granted the motion, and partly refused it, grant- 
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ing it so far as to require the receiver to restore the railroad, 
its appurtenances and management to the company, and 
refusing it so far as to require the receiver still to receive 
and disburse its earnings and incomes. In this the court 
erred. The motion was to vacate, and being concurred in 
by all parties in interest, should have been granted so far as 
to restore the possession, management and control of the 
road to the owner, and such control should manifestly in- 
clude the receipt and disbursement of its future earnings. 

The receiver should not have been heard in opposition to 
this motion. He is not a party in interest. He has no stand- 
ing in court for such purpose. .“ He has no right to inter- 
meddle in questions affecting the rights of the parties or the 
disposition of the property in his hands.” 3 Md. Ch. Rep. 
303. When his accounts come up for adjustment, his rela- 
tions will be different. He will then be a party in interest, 
and may be heard, and it will be the duty of the court tosee 
that his rights are fully protected. 

It is ordered, adjudged and decreed that the order of the 
court below of 27th March, 1873, so far as it directs the re- 
ceiver, James M. Baker, to continue to receive and disburse 
the future earnings and incomes of said Florida Central 
Railroad Company, be reversed and set aside, and the cause 
remanded to the court below for further proceedings not 
inconsistent with this order. 
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Fleming and Daniel v. Nix and 


Louis J. Ftemmna anp James J. Daniet vs. Susan A. Nix 
anp Dvuvat SeEtpn. 


The private examination of a married woman required by the acts of Feb- 
ruary 4, 1836, and March 6, 1845, for the conveyance of her real estate. 
is properly taken by the clerk. 


Appeal from the Fourth Judicial Circuit, Duval County. 

This action was brought by Fleming and Daniel against 
Susan A. Nix and Duval Selph in the Circuit Court of the 
Fourth Judicial Circuit for the county of Duval. The com- 
plaint sets forth that the plaintiffs were seized in fee of the 
west half of lot number one, in block number forty-seven, 
of the city of Jacksonville ; that the defendants were in pos- 
session of the said premises unlawfully, and demanded judg- 
ment for the possession as well as damages for the withholding. 
The answer of the defendants denied the allegations of the 
complaint, and affirmed a seisin in fee in the defendants. 

By consent of parties, these issues, by order of the court, 
were referred to a referee. Upon the trial before the referee. 
it was'admitted by the plaintiffs that they claimed the prem- 
ises through a deed of the defendant, Susan A. Nix, and her 
husband, dated the 20th of June, A. D. 1865, and saving 
all rights of exception and appeal, it was agreed by the par- 
ties that if in the opinion of the referee this deed was valid 
to pass the title of said Susan A. Nix, that the plaintiffs 
should recover, otherwise that the defendants should have 
judgment. 

The referee found as matter of fact that Susan A. Nis 
was, at the time of the execution of this deed, a femmie co- 
vert ; that the property embraced in it was her separate es- 
tate, and that her separate examination, as to the execution 
of the same, was taken by the Clerk of the Circuit Court for 


Duval County. 
He found as matter of fact, that no other officer but a ju- 
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dicial officer or notary public was authorized by the law of 
this State to take the separate acknowledgment and examina- 
tion of a married woman; that the Clerk of the Circuit 
Court was not such an officer, and that a deed of a married 
woman, unaccompanied by such acknowledgment, did not 
pass her title to the real estate of inheritance embraced in 
it. 

Upon this report of the referee judgment was rendered 
tor the defendants, and the plaintiffs appeal to this court 
trom that judgment. 

The errors assigned here raise the question whether the 
deed was valid to pass the title of the femme covert. And 
the question presented is whether such separate examination 
of the wife, under the statutes of this State, can be taken 
before the Clerk of the Circuit Court of the county in which 
the property is situated. 


Fleming & Daniel tor Appellants. 
IT. Bisbee, Jr., tor Respondents. 
FRASER, J., delivered the opinion of the court. 


The judgment of the court below should be reversed. 
The private examination of a married woman, required by 
the acts of February 4, 1835, and March 6, 1845, for the 
conveyance of her real estate, is properly taken by the 
clerk. Those acts clearly authorize this, and we do not find 
any provision in these or any other act which would justify 
us in restricting their meaning. 

Judgment reversed and case remanded, with directions 
to enter judgment for the plaintiffs. 
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Lovis M. Coxrrrer, Arpe.uant, vs. F. M. Hverras, Res- 
} PONDENT. 


1. The statement in the affidavit verifying 2 complaint, of the facts relied 
upon to obtain permanent injunction, must be direct and positive, and 
not merely that “‘ some of the statements are true,” and that others are 

Hi made upon information and belief. : 

i} 2. Plaintiff seeks to restrain the defendant from entering judgment upon 

Hl an award made by referees mutually agreed upon. The reference 

MI contained no stipulation that the award be made a rule ot court, and 

| no action was pending. The Judge, upon request, appointed the 

i referees and directed them to make their report as soon as practicable. 

| Held : That neither under the Code, nor under the act of 1828, relating 

1 to arbitration, was the court authorized to render judgment upon the 

i} award without suit or without written agreement to that effect, and 

i] as the appellant, for aught that appears, has full opportunity for ma- 

king his defence at law, the process of injunction will not be granted. 


Appeal from the Cireuit Court for Duval county, Fourth 
Judicial Circuit. 
4 A statement of the case is contained in the opinion of the 
| 
i court. 


Summers.and Jones, Call & Basnett, tor Appellant. 
i F. I. Wheaton for Respondent. 
RANDALL, C. J., delivered the opinion of the court. 


i - 

' This is an appeal from an order of the Judge of the fourth 
cireuit refusing to grant an injunction to restrain the respon- 
dent Huertas from entering judgment upon an award of 
referees or arbitrators. The complaint was sworn to by an 
attorney of the plaintiff, and there are no other affidavits or 
proofs substantiating the allegations in the complaint. The 
verification by the attorney states that he is “familiar with 
some of the tacts in the foregoing complaint set forth, and 
that they are true; others he knows on information and be- 
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lief, and as to those matters he believes them to be true.” 
This affidavit is entirely insufficient to support an applica- 
tion for an injunction, as no distinct fact is stated upon 
the knowledge of the affiant. 

The complaint prays that the respondent Huertas be re- 
strained from entering judgment upon an award of referees 
who had been chosen by the respective parties to hear and 
determine certain matters submitted to them, and in which 
award they had found a certain amount due and owing by, 
the appellant. 

The reference was in writing signed by the parties. No 
suit was pending at the time the reference was submitted to, 
and there was no written agreement that the award be made 
a rule of court. It does not seem, therefore, that the court 
was authorized to enter judgment thereon either by the pro- 
visions of the Code or of the act of 1828, relating to arbi-. 
trations. 

The appellant, therefore, if he has any defence against any 
proceeding to enforce the award, may show it whenever it 
is sought to enforce it by suit, and having this right, he can- 
not by anticipating legal proceedings address the equitable 
jurisdiction of the court to enjoin the entry of a judgment. 
The rule that, where a remedy exists at law, a party cannot 
resort to a court of equity to accomplish the same end, is too 
familiar to require any reference to the books. There is no 
pretence that the party isin danger of losing any right of 
legal defence in the premises. 

The order of the Circuit Court must be affirmed. 
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@uartes H. Dupont, Appetiant, vs. James L. G. Baker, 
ResponDENt. 


. Where the return upon an appeal from a judgment rendered upon the 


trial of an issue of law by the court does not disclose an exception ta- 
ken to the ruling of the court, either before or after judgment, the case 
cannot be reviewed upon appeal, according to the Code of Procedure, 
and the appeal wil! be dismissed. 
Appeal from a judgment of the Circuit Court for Jack- 
‘on county, First Judicial Circuit 


Dawid S. Walker and J. F. McClellan tor Appellant. 
G. 8. Hawkins for respondent. 


tANDALL, C. J., delivered the opinion of the court. 


Upon inspection’ of the record in this case, it is found that 
it contains no exception whatever to any proceeding in the 
court below. There is no bill of exceptions or case and ex- 
ceptions as required by the Code and the rules. 

Sec. 214 of the Code of Procedure says: “For the pur- 
pose of an appeal, either party may except to a decision on a 
matter of law arising upon such trial, [i. e. trial by the court | 
within ten days after notice in writing of the judgment, in 
the same manner, and with the same effect as upon a trial 
by jury,” &e. ; 

The judgment in this case was entered upon the decision 
by the court of questions of law arising upon the pleadings, 
and no exceptions having been taken thereto, there is noth- 
ing which this court can review upon appeal. This has 
been the uniform ruling of the courts of New York where « 
similar Code exists, and the same question was discussed at 
length, and so decided by this court, in Bogue vs. McDonald, 
at January Term, 1872, in which it was also held that in 
such cases the proper action of this court was to dismiss the 
appeal. 


The appeal in this case must be dismissed. 
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Ix rue Matrer oF THE Executive CoMMUNICATION OF THE Isr 
oF Frsruary, 1872, RELATING TO THE OrFIcEe oF ATTORNEY 
GENERAL. 


1. After the neglect or refusal of a person appointed to an office to take 
the oath of office required by the Constitution for thirty days after 
personal notice of his appointment, such office is deemed vacant under 
the laws of this State. 


. Section 7, Article V. of the Constitution of this State, relates only to o4t- 
ces which are filled by election by the people. 

. Where the Governor fills a vacancy in an office requiring the confirma- 
tion or advice and consent of the Senate, the person so appointed holds 
the office until the end of the next ensuing session of the Senate, un- 
less an appointment be sooner made and confirmed by the Senate. 
The Executive cannot make such an appoiftment for a shorter time. 


w 


s+ 
we 


Executive OFFIce, 
Tallahassee, Fla., Feb. 1, 1872. § 
70 the Honorable the Justices of the Supreme Court: 

According to Section 16, Article V. of the Constitution, J 
ilesire your opinion as to the interpretation of the Constitu- 
tion bearing upon, and the points of law involved in the fol- 
lowing facts : 

On the 27th day of January, 1871, I appointed J. B. C. 
Drew Attorney General, to act as such until the first day of 
May, 1871, and a commission for such limited time was issued 
to him on the same day, a copy of which is annexed. 

On the same day Mr. Drew filed in the office of the See- 
retary of State an oath in manuscript, (a copy of which 
is hereunto annexed) omitting to affirm his legal qualifica- 
tion to hold the office as is required by the Constitution. 
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On the 8th day of January, 1872, I received from the 
Secretary of State official notice of Mr. Drew’s delinquency 
and of the expiration of his term of office under his appoint- 
ment, and notified Mr. Drew accordingly. Afterward Mr. 
Drew filed a new oath bearing date the 9th of January, 
conforming to the constitutional requisition. 

On the 19th of January, considering the office vacant, | 
sent to the Senate the nomination of Mr. Emmons for At- 
torney General, which nomination is not yet confirmed. 

I now desire from the Honorable Justices of the Supreme 
Court an opinion in writing as to whether, in view of the 
facts and records cited, there is not a vacancy in said office 
of Attorney General. 

And I further desire the explicit opinion of the justices as 
to the true interpretation of the provision in Section 7 of Arti- 
cle V. of the Constitution, which limits the scope of ad énte- 
vim appointments to the “ close of the next election.” 

Does such or similar provision simply affix a maximum 
limit to all ad interim appointments, or does it preclude 
the Executive from limiting appointments to a shorter time / 

Very respectfully, your obedient servant, 
Harrison Reep, Governor. 





SupreME Court Room, — j 

Tallahassee, Fla., February 5, 1872. \ 

To His Excellency the Governor of the State of Flovida : 
Sm: Your official communication addressed to the Jus- 
tices of the Supreme Court, under date of February 1, has 
received consideration. You ask our “ opinion as to the in- 
terpretation of the Constitution bearing upon, and the points 
of law involved in the following facts:” That on the 27th 
day of January, 1871, you appointed J. B. C. Drew to be 
Attorney General until the first day of May, 1871, a copy of 
the commission being annexed to your letter. That on the 
same day Mr. Drew filed in the oftice of the Secretary of 
State an cath, in manuscript, not in the form prescribed by 
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the Constitution, the words, “‘ and that I am entitled to hold 
oftice under this Constitution ” being omitted, of which fact 
you were officially notified on the 8th January, 1872, and 
that on the 9th day of January, 1872, Mr. Drew filed an 
oath of office if due form. 

Upon these facts you desire from the Justices of the Su- 
preme Court an opinion in writing, whether (no appoint- 
ment having been since perfected) there is not a vacancy in 
the office of Attorney General, and whether the provisions 
authorizing appointments prescribe “ a maximum limit to all 
ad interim appointments, or preclude the Executive from lim- 
iting appointments to a shorter time.” 

In reply, I have the honor to submit the following : 

1. Section 10 of Article XVI. of the Constitution pre- 
scribes a form of the oath of office required to be taken by 
all officers in this State. It says: “ The following shall be 
the oath of office for each officer in the State,” and then fol- 
low the words of the oath required. 

No other form of oath can be the oath which “ shall be 
the oath of office.” It might not be vitiated by a transposi- 
tion of its terms, so the entire oath in its effect was preserved, 
but the whole of the oath must be taken. The omission of 
the words which are not inserted in the oath referred to 
makes it an oath which may be taken by one not having the 
requisite qualifications to hold office, and those words were 
probably inserted for the purpose of preventing the filling 
of offices by persons not legally qualified. But it is enough 
that the Constitution requires the full oath to be taken. 

The act of 1868, relating to vacancies in office, says: Sec- 
tion 1. “ Ev ery office shall be deemed vacant in the follow- 
ing cases : = * = By the neglect or refusal to 
qualify according to law within thirty days after personal 
notice of his election or appointment, or by his refusal to 
accept the office.” 

It appears by the memorandum filed with the oath in 
January, 1871, that the appointee accepted the office under 
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the appointment on the day of the date of the commission, 
thus showing the “ notice of his appointment ” on that day. 

By the terms of the law, then, the office must be “‘ deem- 
ed vacant ” or not filled by reason of the neglect to qualify 
by taking the requisite oath within the thirty days. The ta- 
king of the oath in January, 1872, nearly a year afterward, 
could not restore the right to take the office which had been 
lost by the expiration of thirty days. ‘‘Shall be deemed va- 
cant ” is equivalent to saying “shall be adjudged or conclu- 
ded to be vacant.” ‘“ By his neglect or refusal to qualify 
within thirty days ” is put upon the same footing as “ by his 
refusal to accept,” or by the death, resignation, or removal, 
or ceasing to be an inhabitant of the State, and other cases 
in which the same statute declares that an office may be va- 
cated or refused. 

Upon the facts as stated, the appointee has no title in law 
to the office, and the office is “ deemed vacant.” ; 

It may be proper to say here that though a person may 
not have qualified according to law, he may be considered, 
as to any official acts performed under color of office, an of- 
ficer de facto, such acts being valid as to third persons. 
Though valid as to strangers, they are void as to the officer 
himself. I refer to Greenleaf vs. Low, 4 Denio, 168 ; 
Weeks vs. Ellis, 2 Barbour, 320; Green vs. Burke, 23 Wen- 
dell, 490 ; The People vs. Hopson, 1 Denio, 574. 

2. I understand that at the time of making the appoint- 
ment the Legislature was not in session, and that the office 
of Attorney General was vacant. 

The Constititution, Article V., Section 7, gives the Gov- 
ernor the power to fill a vacancy in any office, when no 
other mode is provided by the Constitution or by law, “ by 
svanting a commission which shall expire at the net election.” 

The matter of appointment to fill vacancies in offices has 
also been provided for by the act of the Legislature entitled 
* An act relating to vacancies in office,” passed August 6, 
1868. Section 2 of this act provides that it shall be the duty 
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of the Governor to fill such vacancies by an appointment, 
and the person appointed shall be entitled to take and hold 
such office, if elective, until an election, and if it be not an 
elective office, until the end of the next ensuing session oi 
the Senate, unless a successor be sooner appointed and con- 
firmed or consented to by the Senate. 

This act of the Legislature was doubtless intended to pro- 
vide for filling vacancies in offices not elective as well as 
elective, the words of the constitutional provision seeming 
to refer to the temporary filling of offices which might be 
supplied “at the next election,” and to contemplate that 
the Legislature might provide for all cases not expressly pro- 
vided for. ; 

-If the commission was controlled by the terms of the Con- 
stitution, it would expire at the happening of an election ; 
which, it seems to me, would be absurd in the case of an oi- 
tice, the title or tenure of which does not depend upon the 
result of a popular election. I think, therefore, that the ap- 
pointment to fill a vacancy is controlled, as to its term, by 
the legislative act. 

The appointment or commission in question, limiting the 
term of office to a period other than that fixed by law, is 
either void, 7m toto, or void only as to the limitation of the 
term of office; and I conclude that the commission was 
valid and effectual to confer the office upon the appointee ; 
that, being so invested, his term is fixed by the law under 
which the authority to appoint was derived, and that the 
limitation named in the commission cannot control as agains‘ 
the written law. 

Regretting the circumstances impelling you to require 
this communication, yet I am not at liberty to hesitate when 
a constitutional duty is required to be performed, and I sub- 
mit the foregoing to your Excellency’s consideration. 

Very respectfully, 
E. M. Ranpatt, 
19 : Justice of Supreme Court. 
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Supreme Court Room, j 
Tallahassee, Fla., February 5, 1872. | 


To His Excellency Warrison Rerp, 
Governor of Florida: 


Sir: Under the provisions of the act entitled An act rela- 
ting to vacancies in office, approved August 6, 1868, the 
neglect or refusal of an appointee to take the oath of office 
required by the Constitution for thirty days after personal 
notice of appointment, vacates the office. If an appointee, 
intending to take the oath required, makes an innocent mis- 
takein the terms of the oath taken and filed, and a commission 
framed in accordance with law issues thereon, I am not pre- 
pared to say that this would be a neglect or refusal to quali- 
fy within the meaning of the act. 

The facts which you present in your communication in ref- * 
erence to the action of the appointee to the office of Attor- 
torney General are such as lead me to the conclusion that 
this case is not one of mistake but of intention, and that it is 
within the meaning of the law. As I see no reason to ques- 
tion the constitutionality of the act, I must, therefore, be of 
opinion that there is a vacancy in the office of Attorney Gen- 
eral. 

To the next question I reply that Section 7 of Articie V. 
of the Constitution does not relate to offices that are 
filled by the combined action of the Executive and Senate, 
but only to offices the incumbents of which are chosen by 
the people. 

To the last question I reply that the second section ef the 
act approved August 6, 1868, referred to above, provides 
that in cases where the Governor fills a vacancy in an office 
requiring the confirmation or advice and consent of the Sen- 
ate, the person so appointed may hold the office until the end 
of the next ensuing session of the Senate, unless an appoint- 
ment be sooner made and confirmed or consented to by the 


: 
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Senate. I am of opinion that-a proper construction of this sec- 
tion “ precludes the Executive from limiting appointments 
to a shorter time.” 
Very respectfully, 
James D, Westcort, JR., 
Justice Supreme Court Florida. 





[N THE MATTER OF THE Executive ComMMUNICATION oF FEs- 
RUARY 19, 1872, ‘RELATIVE TO THE CONSTITUTIONALITY oF 
THE 3p Section oF AprPrRopPRIATION Br. 


A law making appropriations for salaries of public officers and other cur- 
rent expenses of the State, cannot, under the Constitution, contain pro- 
visions upon any other subject ; and a clause in such an act, prescrib- 
ing the manner in which public dues may be paid, is void. 


To the Honorable the Judges of the 
Supreme Court of the State of Florida: 

Ir section 30 of Article IV of the Constitution of the 
State of Florida, it is provided as follows: ‘“ Laws making 
appropriations for the salaries of public officers and other 
current expenses of the State, shall contain provisions on ne 
other subject ;” but in the General Appropriation Bill enac- 
ted by the present session of the Legislature, section 3 reads 
as follows : 

“ Section 3. That all Comptroller's warrants and Treasu- 
rer’s certificates, issued since the first day of January, 1872, 
except for services rendered prior to January 1st, 1872, shal! 
be receivable for all State dues incurred since January 1st, 
1872, excepting interest on the public debt, sinking fund, 
and school fund.” 

And I now have the honor to selicit the opinion of the 
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Judges of the Supreme Court upon the proper construction 
to be put upon the aforesaid section 3 of the General Appro- 
priation Bill, in the light of the above quoted prohibition of 
the Constitution. 

In such light, is or is not section 3 of said General Appro- 
priation Bill rendered absolutely void and of no effect ? 

I have the honor to be, with respect, 
Saw’, T. Day, Acting Governor. 


Supreme Covurr Room, ) 
Tallahassee, Fla., February 19, 1872. ; 
His Excellency Samvet T. Day, 
Lieut. and Acting Governor of Florida : 


Sm: Your communication of this date is received. 

The effect of the clause of the Constitution which you 
mention is to render everything in a law which may be 
called strictly “a law making appropriations” unconstitu- 
tional which proposes to do anything other than make ap- 
propriations. The third section of the “General Appro- 
priation Bill,” which you call to our attention, does not 
make an appropriation, and for this reason it is in our opinion 
unconstitutional and therefore void. 

Very respectfully, 
James D. Westcort, Jr., 
For the Court. 
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IN THE MATTER OF THE ExEcuTIVE COMMUNICATION OF FEB- 
RUARY 29, 1872, RELATIVE TO THE CONSTITUTIONALITY OF 
THE 247TH SEcTION OF THE REVENUE Law. 


1. Art. IV, sec. 30, of the Constitution, provides that laws making appro- 
priations for the salaries of public officers and other current expenses 
of the State, shall contain promsions on no other subject. The 14th sec. 
of the 1Vth Article provides, that each law of the Legislature shall 
embrace but one subject and matters properly connected therewith, 
which subject shall be briefly expressed in the title. 

2. Where an act which, according to its title and its general provisions, is 
an act to raise a revenue and regulates the assessment and collection 
of taxes, a provision therein directing the payment of the interest on 
the public debt, and the current expenses of the State, is void. 


ExxrcutivE OFFIce, ) 
Tallahassee, Fla., Feb. 29, 1872. | 
70 the Honorable Supreme Court of the State of Florida : 

The 24th section of the act entitled “ An Act for the As- 
sessment and Collection of Revenue in this State,” and which 
has become a law by the expiration of ten days since the 
adjournment of the Legislature, is as follows : 

“Src. 24. The State Treasurer shall pay out all moneys 
which he may receive from the different Collectors of Reve- 
nue of this State, in the following manner : 

“ First—Interest upon all seven per cent. bonds issued 
under an act passed January 26th, 1871, entitled an act re- 
lating to the Finances of this State. 

“* Second—To pay the interest on the coupons upon all 
the State bonds not hypothecated and issued heretofore, 
excepting therefrom bonds issued for railroad purposes. 

“ Third—In the payment of all Comptroller’s warrants 
as they are presented, issued for services rendered after the 
first day of January. A. D. 1872.” 

The purpose of this act is to provide the mode and manner 
of assessing and collecting the revenue of the State. 
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1 desire the opinion of the Justices of the Supreme Court 
upon two questions of law arising upon the facts stated : 

First—Is the 24th section of this act constitutional ? 

Second—If it is not constitutional, does that fact render 
the remaining portion of the bill unconstitutional and in- 
operative ? 

Very respectfully, your ob’dt serv’t, 
Sam’L T. Day, 
It. and Acting Governor. 


Supreme Courr Room, } 
Tallahassee, Fla., March 1, 1872. | 
ilis Excellency Samvuret T. Day, 
Acting Governor of Florida : 


Sir: In behalf of the court I am directed to submit the 
following opinion upon the question of law submitted in your 
communication of the 29th of February. 

Section 2 of Article XI of the Constitution requires that 
the Legislature shall provide for raising revenue sufficient 
to defray the expenses of the State for each fiscal year, and 
also a sufficient sum to pay the principal and interest of the 
existing indebtedness of the State. Sec. 30 of the [Vth Ar- 
ticle provides that laws making appropriations for the sala- 
ries of public officers and other current expenses of the State 
shall contain provisions on no other subject. If any two sub- 


jects may be said to be cognate those embraced in these two 


sections would fall under that description, and yet the Con- 
stitution has expressly declared that laws making appropria- 
tions for salaries and current expenses shall contain provis- 
ions on no other subject. It would seem to follow from this 
that the spirit, if not the letter of the Constitution, renders 
the junction ofa law making appropriations for salaries and 
other current expenses with any other subject obnoxious to 
the charge of a violation of its provisions. Butif any doubt 
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could exist with regard to this, that doubt is relieved by 2 
reference to the 14th section of the IVth Article which or- 
dains that “each law of the Legislature shall embrace but 
one subject and matter properly connected therewith, which 
subject shall be briefly expressed in the title.” Here we 
have a general provision denouncing the union in one law 
of two distinct subjects, and limiting the exercise of legisla- 
tive power in the enactment of a law to the subject expressed 
in the title. With regard to the subject of appropriations 
the provision is specific, thus showing beyond question the 
intention of the framers of the Constitution to be to confine 
a law making appropriations for salaries, &c., to this one 
subject. And they were not content to leave the matter 
where it was placed by the general provision above men- 
tioned. Laws making appropriations for the purposes men- 
tioned shall contain provisions on no other subject. This is 
explicit. In the enforcement or construction of such law, 
the court cannot regard a provision embracing any other 
subject, for to do this they would themselves be disregard- 
ing their duty and become parties to a violation of the Con- 
stitution. And it matters not whether the subject of appro- 
priations be the one embraced in the title or not. In dis- 
charging their duty a court must give effect only to the sub- 
ject of appropriations, if that be the one embraced in the 
title, or if it is not, then it cannot give it operation, for in 
either case its joinder with another subject would be a viola- 
tion of the Constitution. It would not, however, result from 
this that a specific provision for the payment of expenses, ne- 
cessary, proper, incidental, or growing out of a law itself, or 
which may be deemed needful in carrying it or its subject 
into execution, would not be valid, because such a provision, 
being matter properly connected with the subject of the 
law as expressed in the title, would not be prohibited by the 
Constitution. For instance, the provisions for the payment 
of the persons employed, and the expenses of all kinds in- 
curred in the assessment and collection of the revenue, are 
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tuatters properly connected with such assessment and collec- 
tion, and cannot be disconnected therefrom. But as to ap- 
propriations of a general character, such as for salaries and 
current expenses, the Constitution has not left their connec- 
tion with another subject discretionary. It has plainly pro- 
hibited it. 

With these views, we conclude that the 24th section of the 
act entitled “ An act for the Assessment and Collection of 
Revenue,” which seeks to pay interest upon the public debt 
and any other current expenses of the State, not being matter 
properly connected with the subject expressed in the title, 
is contrary to the provisions of the Constitution, and there- 
fore void. 

It does not, however, follow, that because the section re- 
ferred to is void, the whole law is without effect, On the 
contrary, the authorities affirm that the remainder of the 
law is as effective as if the obnoxious section had not been 
attached, and our own opinion coincides with this view. 

James D. Westcort, Jr., 
Associate Justice Supreme Court. 
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In true Marrer or tur Executive CoMMUNICATION FILED 
THE 17rH pay or Aprit, A. D. 1872. 


t. The Governor may require the Justices of the Supreme Court to give 
their opinion as to the intepretation of any portion of the Constitu- 
tion, or upon any point of Jaw. The Governor when impeached is 
deemed under arrest, and is disqualified from performing the duties of 
his office, and such duties devolve upon the Lieutenant-Governor 
until “acquittal by the Senate.” The term acquittal signifies any 
affirmative jinal auction by the Senate, other than a conviction, by which 
it dismisses or discontinues the prosecution. 

2. The Governor when impeached cannot require an opinion of this Court 
upon such questions so long as such impeachment is pending. If. 
however, he makes such a demand, this Court must examine the 
question to the extent of determining whether there has been an 
acquittal, because, in the event there has been, they must deliver the 
opinion. 

«. Whether the action of the Senate in a case of impeachment is of such 
character as to entitle the defendant to a discharge, is a question which 
the Senate can alone determine with effect. This Court does not 
udminister the law of impeachments, and even if it should deem the 
officer entitled to a discharge, it could not order a discharge, and the 
officer is suspended until the Senate discharges him from the impeach- 
ment. The Senate has the sole and exclusive jurisdiction to try all 
impeachments, and this Court cannot wrest a case from its jurisdic- 
tion and administer what it deems to be the law of that jurisdiction. 

4. When an officer has been impeached by the Assembly, the adjourn- 
ment of the Senate until the next regular session, and its failure to 
dispose of or act upon a motion to discharge the prisoner, is not an 
acquittal by the Senate within the meaning of the Constitution, 
although the term of office may expire with the meeting of the next 
regular session. 


WESTCOTT, J., delivered the opinion of the Court. 


Sec. 16, Art. V, of the Constitution of this State provides 
that the “ Governor may at any time require the opinion 
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of the Justices of the Supreme Court as to the intepretation 
of any portion of this constitution or upon any point of law, 
and the Supreme Court shall render such opinion in 
writing.” 

We have received the following communication trom His 
Excellency the Governor : 


To the Honorable the Chief Justice of the Supreme Court 
and the Associate Justices thereof : 


In view of the present and prospective difticulties arising 
out of the conflicting claims between myself, as the elected 
Governor of the State, and Samuel T. Day, as Lieutenant- 
Governor thereof, as to the right to exercise and perform 
the duties pertaining to the office of Governor, I beg leave 
to submit for your consideration— 

That during the session of the Legislature of the State of 
Florida, at its regular session in 1872, I was Governor of 
said State, and such proceedings were had by the said 
Legislature through the Assembly and the Senate, that I 
was impeached of high crimes and misdemeanors, malfea- 
sance in office, and conduct detrimental to good morals ; 
that therefore I was suspended, under the constiution of the 
State, from the performance of the duties of the said office 
of Governor ; that the Senate thereafter fixed a day on 
which it would resolve itself into a High Court of Impeach- 
ment for my trial; that the day fixed was duly notified 
to the Assembly ; that on the day so fixed said Senate did 
so resolve itself into such court ; that the Assembly, by its 
managers and counsel, appeared in due time, presented 
charges and specifications, to which I, as respondent, pleaded, 
xnd to which plea, the Assembly, by its managers and 
counsel, replied ; and that issue being joined, the managers, 
by their counsel, applied to the court for continuance of the 
trial of said charges, for cause shown; that I, by my counsel, 
declared myself ready for and demanded a trial, and protested 
against such continuance. 














SUPREME COURT. 291 


Opinion of Court—Impeachment. 





Thereupon, by a vote of said court, it refused so to 
continue said trial to a future day ; that thereafter, pending 
discussion as to what action the court would take in relation 
to the said trial, motion was made by a member of said 
court that said court adjourn, which motion was carried, 
and the Chief Justice of the Supreme Court, who was then 
and there presiding over said court, declared said court 
adjourned ; that in virtue of said action, believing that any 
disability to perform the duties of Governor as aforesaid 
was fully removed, I have issued my proclamation, under 
the great seal of the State, have assumed the duties of said 
office, and performed acts, and been recognized by some of 
the officers of my Cabinet as such Governor ; 

That I caused to be forwarded to said Day a proposition 
to submit the whole question to your honors, that without 
hindrance or delay it might be judicially known to the 
good people of the State who could or should of right 
perform the duties of said office; but that said Day 
declined to appeal to the courts, and declared that he 
would maintain his place as Acting-Governor of said State 
by force ; 

That such refusal and threat endangers the peace and 
dignity of the State, and delays the proper and due admin- 
istration of the State government. 

These facts submitted, I beg you will advise me in the 
premises, that the people may act in accordance therewith, 
in this ; 

Did the action of the said High Court of Impeachment 
remove the disabilities growing out of suspension from power 
to perform the said duties, and restore and reinstate me in 
the powers and duties properly pertaining to said office, 
particularly in view of said proclamation and assumption 
thereof ? 

I have the honor, etc., 
Harrison Reep, 
Governor of Florida. 








292 SUPREME COURT. 





Opinion of Court—Impeachment. 


The question presented for our consideration is whether 
his Excelleney Harrison Reed, Governor of Florida, is at 
this time in contemplation of law “deemed under arrest” 
and “ disqualified from performing any ‘of the duties of his 
office.” We are obliged to determine this question in order 
to ascertain whether he has a right to demand our opinion, 
as well as whether it is our duty to give it. 

The Constitution (Art. IX, Sec. 16,) declares that any 
officer when impeached by the Assembly shall be in that 
condition, but any officer so impeached may demand his 
trial by the Senate within one year from the date of his 
impeachment. His Excellency Harrison Reed, Governor 
of Florida, was impeached at the late session of the Legis- 
lature, (January, 1872.) This is admitted by the communi- 
cation now before us, and it is shown by the journals of the 
House of Assembly and the Senate for that session. The 
consequence of that impeachment was to disqualify him 
from performing the duties of his office. The suspensior: 
consequent upon the impeachment can cease to exist under 
the constitution, if it ceases at all, but in one way—whicl: 
is acquittal by the Senate—for whatever may be the effect 
of the expiration of one year from the impeachment and 
demand for trial, that time has not elapsed, and for that 
reason the construction of that clause of the constitution is 
not here involved. In the language of the constitution, the 
officer “shall be disqualified from performing any of the 
duties of his office until acquittal by the Senate.” The only 
event then which could have operated in this case to restore 
this officer to his powers, must have been an acquittal by 
the Senate. The simple question then presented for our 
consideration is, has there been an acquittal by the Senate ? 

What is the true intent and meaning of the word acquit- 
tal as here used in the constitution? The court does not 
differ as te the proper definition of this term. It is our 
unanimous opinion that it is not restricted to an actual! 
judgment of acquittal after vote, upon full evidence failing 
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to convict, by a requisite two-thirds of the members of an 
organized Senate. We think its true signification embraces 
any affirmative final action by a legal Senate other than a 
conviction, by which it dismisses or discontinues the prose- 
cution. Any final disposition of the impeachment matter 
by the Senate, the Chief Justice presiding, other than a 
conviction, is therefore an acquittal for the purpose of re- 
moving the disqualification from performing the duties of 
the office. Whether it is effective for any other purpose, is 
not here involved. 

The only question, therefore, which remains to be con- 
sidered to dispose of this very elaborately argued subject is, 
has the Senate made any such final disposition of this 
impeachment? This is a very plain, simple question, to be 
determined by an examination of the journal of the proceed- 
ings of the court and the Senate on the last day of the 
session of the Court of Impeachment. 

It appears from the record of the proceedings of the 
court on that day, that the counsel for the respondent 
moved that the plea in the case before that time filed be 
held and treated as the answer to the articles of impeach- 
ment filed subsequent thereto. This was adopted. Then 
followed the replication to the plea. A resolution was then 
offered that the court adjourn in accordance with a concur- 
rent resolution of the Assembly and Senate for their 
adjournment on that day. This was not adopted. The respon- 
dent then filed a protest against further delay, and especially 
against delay or continuance until an impossible day or 
time within which the office of Governor shall have expired. 
After which he moved that the court require the managers 
to proceed with the evidence, or that he be acquitted and dis- 
charged. This motion the record does not disclose was 
acted upon. An order was then offered by a Senator that the 
court adjourn. The record states that this order was adopted, 
but this could not have been the case as there were further 
proceedings. Then follows an offer of an order by a Sen- 
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ator as a substitute, (for the previous motion to adjourn, we 
suppose,) that the court sit from day to day, at 10 o’clock of 
each day, for the trial of the respondent. It does not clearly 
appear whether this was adopted, but we deem it immaterial 
whether it was or not in the view we take of the subject. 
Then follows a motion to adjourn, and an adjournment in 
general words specifying no time. On the same day, at 12 
M., the Senate, on motion, adjourned sine die, or in other 
words adjourned for the session and until the period fixed 
by the constitution for the next session of the Senate. 

It appears, therefore, that the court, after failing to act 
upon a motion to acquit and discharge the prisoner, simply 
adjourned, and that the Senate at 12 M. of the same day 
adjourned for the session. In view of this record, it is 
plain, therefore, that the court made no final disposition of 
the case, but simply adjourned. The case is, therefore, 
still pending in that court. A case is pending if it is not 
finally disposed of, and clearly here is no final disposition 
of it by any order of the Senate so doing. On the contrary, 
the record shows that a motion to discharge was pending at 
the time of adjournment. 

But it is insisted that this action by the Senate entitled 
the respondent to his discharge, and that in contemplation 
of law it was equivalant to his discharge. Now, if the 
Senate is the sole authority to discharge—if it is the only 
tribunal that can discharge—then it is plain that it is the only 
authority that can actin the matter. Whether a prisons 
is discharged from the custody of a court or from an indict- 
ment, is a fact to be determined by a simple inspection of 
the record. If there is no order to that effect, then there és 
no discharge, and if, as in this case, there is nothing in th: 
record discharging the respondent, the simple result is that 
the Senate has not discharged him. 

It is proper to inquire here whether we have any lega! 
right or power to determine what the effect of this action 
is under the circumstances. If we have not: if it shall be. 
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as we conceive it is, the exclusive and sole province of the 
Senate to determine that question; if by so doing we usurp 
a jurisdiction not vested in this court by the State Consti- 
tution and wrest a case now pending from a court of exclu- 
sive jurisdiction over the trial of the subject, and presume 
to review its action and discharge what we may conceive 
to be its duty, it is plain that such action is improper. 

Let us compare the powers and functions of the Senate 
in this matter with the power of this court. What is the 
Senate when organized for the purpose of trying impeach- 
ments? What is the extent of its jurisdiction, and what 
relation exists between this tribunal and that? The Senate, 
when thus organized, is unquestionably a court—because it 
is a body invested with judicial functions ; because it deter- 
mines issues both of law and fact ; because it announces the 
law in the form of judgment, and through that instrumen- 
tality adjudges the penalties named by the Constitution. 
Not only is it a court, but it is a court of exclusive original 
and final jurisdiction. Its judgments can become the sub- 
ject of reversal or review in no other court known to the 
Constitution and the laws. This simple exercise of judicia! 
functions, the application of law to facts and announcing 
its conclusions, are not extraordinary or transcendent pow- 
ers. Nor is the simple fact that its jurisdiction is both 
original and final a circumstance which alone would justify 
us in ascribing to it any extraordinary degree of importance, 
because the general reason why a court has both origina! 
and final jurisdiction is the small degree of importance of 
the matter involved. Not only is this tribunal a court, but 
it is a court of great importance. Its jurisdiction is not 
indeed very extensive as to the number of the subjects-mat- 
ter which may come under its control, but the sphere in 
which it acts, while limited to but one class of cases, is most 
high and transcendent. This is so because of the subject- 
matter of its jurisdiction, the degree and extent of the 
puvishment it imposes, and the exclusive power which it 
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has of regulating its practice arising upon any matter pend- 
ing before it. All other persons in whom judicial power is 
vested under tlie Constitution derive their existence from a 
delegated power to the Governor or Governor and Senate. 
These persons represent the people directly through the 
exercise of the elective franchise. Not only are they thus 
clothed with judicial powers, but they constitute one branch 
of the Legislature, and are a part of the law-making power. 
While thus it is a court, it is none the less the Senate, for 
the Constitution declares that “all impeachments shall be 
tried by the Senate.” One class of politicians have contend- 
ed that it is a Senate and not a court; another class that it 
is exclusively a court. It is in fact both. This, the Supreme 
Court of the State, exercises its highest and most transcen- 
dent jurisdiction through the instrumentality of the perog- 
ative writs of mandamus, prohibition and guo warranto. 
Through them we control inferior courts and officers, super- 
intend corporations and protect the offices of the people 
from usurpation. We may oust an usurper because he was 
not elected or eligible, and there our power ends. This 
Court of Impeachment and the Assembly go further. To 
them the people have confided the superintendence and 
control of all persons who are invested with distinguished 
political franchises and offices. This court can say to an 
officer, you are not elected or qualified. That court.can say 
to him, we admit that you are selected by the people; that 
you were in all respects qualified, and notwithstanding all 
this, you shall not only no longer discharge the functions 
and franchises of a particular office, but you shall not hold 
in the future any office of honor, trust or profit under 
the State. Under these circumstances, we submit that we 
should and must be very careful how we act in such matters. 
This jurisdictson is too high and transcendent to be invaded. 
In the argument of this case, allusions were made to the 
rule that the different departments of the government must 
keep within their several constitutional spheres of action. 
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The conflict here threatened is not between co-ordinate 
departments of the government. It is between two courts 
of high and transcendent jurisdiction. We having no juris- 
diction of the subject-matter of impeachment, propose to 
discharge an impeachment proceeding because we conceive 
that the legal effect of certain action taken in the court 
having exclusive jurisdiction of the subject is to entitle the 
party to a discharge. Suppose we test the question of juris- 
diction by bringing the matter to a contest. Suppose we 
say in this instance to Gov. Reed that the legal effect of 
this action is your discharge and you are entitled to enter upon 
the duties of your office. Suppose: the Senate meets to- 
morrow and determine for themselves that they have not in 
fact discharged the prosecution and they have done nothing 
which in law entitles him to a discharge ; that upon their 
calendar the case is still pending and they propose to pro- 
ceed to the trial. Is it not perfectly clear that if the Senate 
has the exclusive jurisdiction of the case, its judgment and 
not ours must prevail? We think there can possibly be no 
doubt here. 

3ut it is not insisted that the court in which these pro- 
ceedings transpired has gone out of existence and there is 
no court that can try the case. The effect of its action 
was likened in argument to the effect of a dissolution of 
Parliament, and it was urged that new members were to 
be elected to the Senate for its next session ; that some of 
the Senators already sworn on the Court would cease to be 
members of the Senate, and other persons would be elected 
to fill their places. 

We enquire, then, did the court cease to exist with the 
late session of the Legislature? It is insisted that it did 
cease to exist because of the adjournment and the necessity 
for electing new Senators before the next session. To this 
proposition’{no member of the court accedes. So long as 
there is a Senate there is a court. If the Senate was abol- 
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ished and the impeachment causes then pending before it 
not transferred to some other tribunal as its successor for 
trial, then we would have a different question for solution. 
But that is not the case. Because Senators may die or 
change, the Senate does not cease to exist nor do its func- 
tions as a court cease. The court co-exists with the Senate. 
Because the Judge of a Circuit Court may die, the Circuit 
Court does not cease to exist as a tribunal known to the 
constitution. A court is one thing, and the judge of the 
court is another. The abolition of the court does not 
follow from a vacancy in the office of the judicial officer 
that presides in it; the death of each officer composing 
this court, between the regular terms appointed for its sit- 
ting, would not a work a discontinuance of any cause now 
upon its calendar. If such a thing should occur in term, 
it would intercept and interrupt the actual business until 
other officers are appointed under the constitution; this 
would be the whole result. So far, therefore, as the tribunal! 
is concerned, the Senate, like any other judicial tribunal, 
does not die or cease to exist with the adjournment of the 
session or term. Its business as a court is simply intercept- 
ed. All cases of impeachment pending and undisposed of 
at the preceding session remain upon its calendar or docket 
until the Senate sitting as a court enters an ‘order finally 
disposing of each case. Much embarrassment in the con- 
sideration of this subject will arise if we make the Senate 
oceupy to this matter the relation of a party, and conceive 
the idea that if the personal character of the Senate 
changes, the suit thereby is abated. We see really no 
necessity for going in search of any precedent to sustail 
so simple a proposition as this. 

The argument, however, was pressed with such force 
that we must give it some consideration. 

We need not go to impeachment cases pending in the 
House of Lords from year to year, from prorogation to pro- 
rogation, and from dissolution to dissolution of parliaments, 
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to establish this view. There are buttwo impeachment cases 
in the State of Florida. One of these presents a precedent 
to establish the proposition that an adjournment for a ses- 
sion and a change in the individual Senators composing the 
Senate did not destroy the court. In the matter of the im- 
peachment of James T. Magbee, Judge of the Sixth Judicial 
Circuit of the State of Florida, the impeachment went over 
from one session to another. At the succeeding session, new 
members of the court were sworn, and this court thus or- 
ganized acted upon the case. The court, therefore, still ex- 
ists. The ease is still pending. The Governor, as a neces- 
sary consequence, is suspended. But it is said that the pro- 
ceedings had at the last session of the Senate entitle him to 
u discharge. We are not the court to determine that ques- 
tion in any form of proceeding. If we believed that he was 
entitled to a discharge, according to the practice in impeach- 
ment causes, our declaration to that effect could amount to 
nothing. That which enables him to resume the discharge 
ot the functions of his office is his discharge by the Senate, 
not his discharge by this court ; and any attempt on our part 
so to do, under the circumstances, would be a pure usurpa- 
tion of authority. Chief Justice Marshall has well said that 
te usurp such authority is nothing less than treason to the 
Constitution. 

We cannot determine the effect of this action of the Sen- 
ate, and all that we have to do with the subject is to respect its 


judgment, whatever it may be, provided the punishment in- 


flicted is not in excess of that named in the Constitution, 
and is authorized by it, and is the judgment of a legal Sen- 
ate vested with jurisdiction of the subject-matter and of the 
person. 

It appears to us to be aselt-evident proposition that a case 
may still be pending in a court, a prisoner be still under ar- 
rest and in the custody of the ofticer, and yet the party be 
entitled to a discharge according to the principles of law ap- 
plicable to the action of the court in his ease. Take the case 
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of a prisoner entitled to his discharge because the jury has 
been discharged, for no good cause, without his consent. It 
certainly must be very plain to the most ordinary compre- 
hension that he is neither discharged nor acquitted in fact 
until the court in which the case is pending so declares by 
its order. That is to say, a party may be entitled to a dis- 
charge and yet not discharged in fact. Now, what is it 
which, by the Constitution, suspends the officer? His im- 
peachment. What is it that restores him to his functions 7 
His acquittal. His acquittal by what power, by what tri- 
bunal? By this court? No. By what court, then? The 
Constitution is very plain on the subject. It says, his acqwit- 
tal by the Senate—by the court which now has the case be- 
fore it. Our only jurisdiction is to follow and enforce the 
Senate’s final action and judgment, if constitutional. We 
would disregard it if it was otherwise; that is to say, in 
the absence of a decision of that question by the Senate, this 
court, even though it is satisfied what should be the decision 
of the Senate upon that question, and what the law appli- 
cable to it is, has no authority to determine the law with 
legal effect, and hence whatever may be our opinion as tc 
what should be the rule, it is for that jurisdiction, not 
this, to declare it. 

Our power in the matter of this impeachment is limited 
and circumscribed by the fact that it is a matter beyond 
our jurisdiction entirely. After an impeachment perfected 
according to the Constitution, the whole matter is with the 
Senate, and it has the exclusive right of determining all 
questions which may arise in the case. If its action is un- 
constitutional, we have the right and power to declare its 
nullity, and, in a proper case before us, to enforce the right 
of any party of which it proposed to deprive him. 

A short review of the cases illustrating the comity of 
courts and showing the limitations upon the power of other 
courts, following from the fact that the jurisdiction of one 
court is being exercised over the subject-matter, will show 
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the course generally pursued where there is even concur- 
rent jurisdiction over the same subject-matter. They will 
also show the effect to be given to the record of this Court 
of Impeachment if it was presented collaterally as evidence 
in a guo warranto or other proceeding. As a matter of 
course, it could only become the subject of examination 
in this court by.way of evidence in a collateral manner, as 
we have no appellate jurisdiction as to this Court of Im- 
peachment, nor indeed have we concurrent jurisdiction over 
the subjects of its power. 

Chiet Justice Marshall, in the case of Smith vs. Mclvor, 
4 Wheat., 532, says, in cases of concurrent jurisdiction, the 
court which first has possession of the subject-matter must 
determine it conclusively. We think, says he, that the cause 
must be decided by the tribunal which first obtains posses- 
sion of it, and that each court must respect the judgment or 
decree of the other. In the ease of Brooks vs. Delaplane, 1 
Mar. Chy. Dec. 351, the chancellor says: “ There is no in. 
stance in which either one of the English courts has attempt- 
ed to hinder or stay any part of the proceedings in a suit 
which had been rightly instituted and was then progressing 
in another. This court has no more power to stay the pro- 
ceedings of the county courts as courts of equity than have 
the latter courts to prohibit the proceedings in this, and if 
this court should now entertain jurisdiction of the subject- 
matter of the present controversy and proceed to decree the 
relief sought by the bill, there may and probably will be 
two decrees inconsistent with each other, each affecting the 
same persons. The only course of safety, therefore, is, when 
one court having jurisdiction over the subject has possession 
of the case, for all others with merely co-ordinate powers 
to abstain from any interference.” 

It is the natural consequence of an adverse decision in one 
court, during the progress of a trial, that a party should de- 
sire to have his case adjudicated in another, and hence par- 
ties very often improperly? attempt to get the intervening 
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aid of another court when they are not entitled to it. We 
have at least one case in the Supreme Court of this State 
announcing the rule referred to, and there are probably but 
few Supreme Courts of the States which have not decided 
the question in the same way. If we leave cases which are 
civil in their character and look to the action of one court 
in reference to another, where the subject-matter to be af- 
fected is the personal liberty of the citizen, we will find 
that courts limit their action in reference even to this mat- 
ter by the observance of like principles of comity, and by 
enforcing what they conceive to be such limitations upon 
their powers as are necessary to prevent conflicting adjudi- 
cations upon the same subject-matter. Take the identical 
case which in argument the counsel presents as analagous in 
some respects to the proceeding of the Senate in this case— 
the discharge of a jury from rendering a verdict in a case of 
felony without the consent of the prisoner and for no suffi- 
cient cause in law. It is contended that this action is equiv- 
alent in law under certain circumstances to an acquittal, 
and the prisoner is entitled to his discharge without day 
trom the indictment. Admit the correctness of this view for 
the sake of the illustration. Suppose the court adjourns for 
the term, leaving the person in the custody of the officer, 
without making any order in reference to the case, and the 
person is brought upon habeas corpus before a tribunal au- 
thorized to issue that writ, would the court discharge him ? 
In 5 Ind. 290, the jury had been improperly discharged be- 
tore verdict, so that the defendant could not be subjected to 
another trial, yet the court refused to discharge him on ha- 
heas corpus and said he must apply to the court in which 
the indictment was pending for relief. 

There are quite a number of cases illustrating the same 
principle. In ex parte Walton, 2 Whart. 501, the statute 
authorized a discharge when the prisoner had not been tried 
at a second term. In such a case, upon habeas corpus, the 
court held that the power of discharging was confined to 
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the court in which he was indicted, and that although it 
was bound to allow the writ, yet that in such a case it would 
not look further than the commitment, if it was unexception- 
able in the frame of it. This ruling was approved in the: 
subsequent case of The Commonwealth vs. The Sheriff, 7 
Watts & Serg. 108. 

It is unnecessary to insert in this opinion extended quota- 
tions from the cases upon this subject. The principles of the 
following cases are similar to those just commented upon: 
2 Green, 312; 4 McCord, 233; 1 Watts, 66; 8 Serg. & 
Rawl., 71; 6 McLean, 355; 2 Paine, C. R., 348; 10 Mass. 
101; 3 Wis. 1 to 218. There are a few cases which do not 
fully sustain the doctrine above enunciated, but it deserves 
to be noticed, says a commentator who has given great at- 
tion to the subject, that in all these instances the power to 
interfere was exercised or asserted by a court not only supe 
rior to the court or officer under whose process the impris- 
onment was claimed, but having by its Constitution an ap- 
pellate jurisdiction over such court or officer. Hurd on Hab. 
Corp., 351. 

Before leaving the discussion of the cases upon the subject 
of habeas corpus, it may not be inappropriate to illustrate 
our view by an application of the principle to a hypotheti- 
cal case. Suppose the Constitution provided for Governor 
Reed’s actual instead of his constructive arrest. The record 
of the Court of Impeachment, as it is now presented, is 
filed with his petition praying a habeas corpus as an exhibit 
thereto, and the writ is awarded. Now, the customary rule 
in habeas corpus is to require notice of the application for or 
pendency of the writ in criminal cases to be served upon the 
public prosecutor where the imprisonment is under criminal 
process. This would be in this case the managers and coun- 
sel appointed by the House of Assembly. They would be 
entitled to be heard upon the matter before we pronounced 
judgment, for they prosecute in the name of the whole peo- 
ple. Under these circumstances, we submit that it would 
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be extremely strange and novel for the managers to appear 
before this court and ask of us, in the name of the people, 
not to discharge their impeachment which was then pending 
in the Senate, and to permit the Senate to determine for it- 
self, in a case then pending before it and of which it had 
exclusive jurisdiction, whether something had been done in 
the progress of the trial up to that time which entitled the 
prisoner to an order discharging him, according to the law 
governing that forum in the matter of its exclusive jurisdic- 
tion upon the subject of impeachments. 

These are eases in the ordinary common law courts, civil 
and criminal, illustrating the principle of comity between 
courts and the limitations upon the power of one tribunal, 
following from the fact that one court having taken juris- 


diction of the subject matter, it has not finally disposed of 


it. They are referred to not as cases precisely analagous in 
all respects to the matter now under consideration, but only 
as illustrating the general subject. The matter here pre- 
sented is one in which the jurisdiction is exclusive, not con- 
current. 


In what we have said we do not affirm the entire want of 


jurisdiction or power in this court in proper cases to inves- 
tigate and inquire into any act of the Senate affecting the 
rights of parties before it in a case where what they have 
done comes before us collaterally. That power cannot be 
thrown off. But when the Constitution vests exclusive ju- 
risdiction over impeachments in the Senate, we are deprived 


of the power of deciding questions arising in the course of 


the trial, or whilst the impeachment is pending, for these 
necessarily must belong to the court vested with the princi- 
pal power or jurisdiction, and there is no appellate power in 
this court to reverse it. When, therefore, in exercising the 
power and jurisdiction vested in this court, we proceed to 
inquire into matters brought properly to our attention, the 
law does not authorize us to substitute our judgment for 
that of the Senate upon questions before that tribunal, and 
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hence, if it appears that no order finally disposing of the 
: case has been made by it, we are at once arrested by the 

rule of constitutional law which affirms that the Senate it- 

self is the only tribunal to decide whether, from the nature 

of its own previous action, the party is entitled to a dis- 
%, charge. 

We do not contend that the action of the Senate cannot 
be final without its express declaration to that effect. We 
determine for ourselves whether that action was final. We 
examine the record of the Court of Impeachment to ascer- 
tain what it has done. Our jurisdiction and power to go 
this far is clear, because this reeord is here presented to us 
collaterally for examination, and we can thus examine as 
evidence the record of any judicial tribunal. 5 THow., 768. 
After examination of this record of the impeachment, we 
tind the case still pending. Being in this condition, we say 
it is for the Senate to make some final disposition of it. We 
do not decline to interpret the action of the Senate or to 
construe it. This we must do, in order to ascertain whether 
» it is our duty to answer the demands of the Governor. Havy- 
ing ascertained that there is no such right in the Governor, 
he being now suspended, we decline to say anything to him 
upon the subject except that he is suspended, and to detine 
his relations as Governor to the Lieutenant Governor. If 
the question here asked by the Governor had been asked by 
the Lieutenant Governor, in whom the right to have our 
opinion is now vested, it would have been our duty to have 
stated whether Governor Reed was entitled to a discharge. 
We would in this event have stated what the rule was, if 

there were any precedents establishing a rule, or in case there 
were no precedents, we would have stated what the rule 
ought to be. But we must have declared even then that our 
opinion could not have the effect of restoring Governor Reed, 
Hy and it would still leave the question open for determination 
| by the Senate. To illustrate our view. His Excellency, 
Warrison Reed, on the 28th of January, 1869, inquired of 
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this court whether the election ot Abijah Gilbert as United 
States Senator by the Legislature of this State was illegal 
and void. In reply the court said: “It appears to us that 
such election was irregular, but it is out of our power ¢o de- 
cide that the election was illegal and void, that question be- 
ing exclusively for the Senate of the United States. If the 
Senate determine that the election was valid, that is final, 
but until it is determined, its validity will remain an open 
question.” 13 Fla., 688, 689. So in this matter, if Lieut. 
Gov. Day had required us to say whether Governor Reed 
was entitled to a discharge, we must necessarily have accom- 
panied any statement we may have made with a protestation 
that the only power authorized to interpret the law with le- 
gal effect and give judgment was the Senate, and that until 
it did so act, the matter must remain an open question. In 
+ Cranch, 241, Chief Justice Marshall said: “ Upon princi- 
ple it would seem that the operation of every judgment must 
depend on the power of the court to render that judgment, 
or in other words on its jurisdiction over the subject-matter 
which it has determined.” In 1 Peters, 340, it was held by 
the Supreme Court of the United States, “that where a 
court has jurisdiction, it has a right to decide every question 
which occurs in the cause, and whether its decision be cor- 
rect or otherwise, its judgment, until reversed, is regarded 
as binding in every other court. But if it acts without au- 
thority, its judgments and orders are regarded as nullities. 
They are not voidable but simply void.” The Senate having 
exclusive jurisdiction over the subject of impeachment, to 
the extent that it must alone determine and decide whether 
the Governor is entitled to a discharge, a solemn judgment 
entered by this court discharging him would be absolutely 
void. There is no form of proceeding known to this court 
by which it can enter a judgment discharging Gov. Reed 
from a pending impeachment. Certainly, in a matter of 
this kind, where we render asimple advisory opinion, we 
could not restore him, even though we thought he was en- 
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titled to a discharge. We have no jurisdiction of the sub- 
ject-matter, there is no case before us, and we never enter a 
judgment as a consequence of an advisory opinion in any 
cease. 

With these views, we can only say that until Gov. Reed 
is acquitted by the Senate, we cannot acquit him, and that 
during his suspension his power as Governor to demand our 
opinion upon any question of law ceases. We decline to say 
whether the law applicable to the proceedings of the Senate 
at its last session entitles him to a discharge. It would be 


improper in this court to go beyond saying that the Court of 


Impeachment is still in existence and must determine the 
matter. We should not suggest to that court how it should 
determine a question to come before it in a case now pend- 
ing. With the circumstances reversed, we should not be very 
much obliged to that or any other tribunal should it suggest 
to us how we should determine a case pending before this 
court ; and should it, unasked by us, give its views of the 
law of a case pending before this court, we should deem it 
a grave mistake as well as an improper interference. Being 
suspended, Gov. Reed’s relation to us in this matter is no 
more than that of a citizen, and it would certainly be im- 
proper in us to give a voluntary opinion to a citizen upon a 
question of law, whether it was involved in a case pending 
in a court or not, and whether we had jurisdiction over the 
subject-matter or not. 


The court directed that the foregoing opinion, covering 
the subject-matter of the communication, be filed; that 2 
copy of the same, together with the following letter in reply 
to the communication of the Governor, be sent to his Excel- 
lency the Governor, and that a copy of the opinion be for- 
warded to the Lieutenant Governor : 
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Supreme Courr or Fiorina, } 
Tallahassee, April 29, 1872. { 
His Excellency Harrison Reep, 
Governor of Florida, Tallahassee, Fla. : 

Sir: In reply to your communication of the 17th day of 
this month, we have the honor to state our conclusions as 
follows : 

Your impeachment is still pending before the Senate, 
which is the only tribunal authorized to acquit you under 
the Constitution, and until you are acquitted or discharged 


-by that tribunal, within the meaning of the Constitution, 


you are suspended. 

It may be true that the action of the Assembly and Senate 
in the matter of'your impeachment at the late session of the 
Legislature would entitle you to have the said impeachment 
proceedings dissmissed, and that the Senate should dischary: 
and acquit you therefrom, but that is a question which can 
be legally determined by the Senate alone, that being the 
tribunal before which the matter is pending and the court 
which has over the entire subject-matter both exclusive origi- 
nal and final jurisdiction. Were you not suspended, we are 
inclined to think that it would be our duty in ordinary ques- 
tions, notwithstanding the want of jurisdiction in this court 
over the subject-matter involved in any question you might 
ask, to indicate simply in an advisory manner what was the 
law of such a case. This, however, would not determine the 
question, and would have no legal effect. A case of this 
kind will be found in 12 Fla. Rep., 686, and to the action 
of the court there we refer as illustrating our view under 
such circumstances. Even if the case were one which might 
be adjudicated in this court, our opinion in this way is only 
advisory and would not directly affect individual rights or 
the legality of acts, and would not restore you to an office 
held and exercised by another. If it was the office you sought 
to recover, you would have to resort to the proper proceed- 
ing to oust the party. 
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Lieutenant Governor Day, however, is neither de jure nor 
de facto Governor. Heisno longer Governor. Heis Lieu- 
tenant Governor, exercising the functions ,of the office of 
Governor. You are still de jure Governor. In case of a 
contest between you and the Lieutenant Governor as to the 
right to exercise executive functions, if we were of the opin- 
ion that the law gave to his acts the same standing as acts 
of de facto officers, it would perhaps result that you being 
suspended and not restored could not require our opinion, 
that power of office like all others being suspended. In 
such a case, we are inclined to think that you would not be 
entitled to demand our opinion while there was an adverse 
party exercising the functions of the office of Governor, un- 
less his acts in office and title to office were void. 

In the present state of the impeachment proceedings 
against you, your power to demand our opinion is suspen- 
ded. To give an opinion, under all the circumstances, we 
think, could be properly viewed by the Senate as unsolici- 
ted advice by this court upon a question which the Senate 
can alone determine. 

A purely voluntary expression of an opinion by this court 
upon a subject of the greatest importance then pending be- 
fore the Senate, might be calculated to embarrass its action 
and might perhaps be viewed as an impertinent suggestion 
as to its duty in the premises. Whether you are entitled to 
a discharge that court must determine. 

With the earnest hope that the Senate may bring these 
proceedings to a speedy and just termination, we have the 
honor to be, with much respect, 

Your Excellency’s ob’dt serv’ts, 
O. B. Harz, 
Jas. D. Westcort, JR., 
Justices of the Supreme Court of Florida. 
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tANDALL, C. J., delivered the following dissenting 
opinion : 


The communication of Governor Reed states a case pur- 
porting to be the case made by the record of proceedings 
of the Senate organized for the trial of his impeachment. 

The case as found in the journal of the Senate does not 
differ essentially in any legal aspect from that stated by 
him. 

The question presented is, what is the effect of the action 
taken by the Senate and Assembly upon the impeachment 
by the Honorable the Assembly, which was lately pending 
before the Senate, upon the personal and political rights of 
Governor Reed, and the political rights of the Legislature 
and the people? 

The office and purpose of the process of impeachment, as 
was well stated by one of the counsel who appeared in be- 
half of the Lieutenant-Governor, is to provide that the State 
may not be degraded by a delinquent officer; and as well, 
as was stated by other counsel, that in this process neither 
the State nor any citizen should be deprived of any lawful 
right by the action of any branch of the government. 

It was well urged that this court had no authority to sit 
in review of or to reverse or nullify the action or proceed- 
ings of the Senate. But it was not well said, in a legal sense, 
that the Senate was a body having a superior jurisdiction. 
because its powers comprehended a broader and more eleva- 
ted plane, untrammeled by the severe rules and axioms of 
the common or statute law. If this be true, the modern 
theories of government and the forms of civil government 
framed in the later periods,-are but solemn complicated 
frauds, machines for the amusement and the impoverishment 
of the people. If all political and judicial supervisory power 
is lodged in one body of men, notwithstanding the es- 
tablishments which all peoples have so reverently organized 
under written Constitutions, which in terms divide the 
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powers of government into several departments of magis- 
tracy, supposed to be created to perform the offices of ad- 
justments and balances, then are such several departments 
mere cheats and shams, baubles and play-things invented to 
delude and ensnare. 

If this be so, what need of any other department than a 
single body of men, or indeed a single human being, covered 
with tinsel, whose “ambrosial locks” and imperious nod 
may dispense all power and all justice, and command the 
obedience of all other men; a government fashioned after 


that of heaven itself, but whose Mentor is a mere piece of 


crumbling pottery ? 

On the other hand, the Senate, created by the written 
law of the people, like any other department or fraction, 
has such authority as is conferred by the law. It has not 
been supposed to be a tribunal higher than the executive or 
judicial branches of government. As a judicial body, it 
can act only upon the request of another branch called the 
Assembly. It has judicial jurisdiction of but a single pro- 
ceeding. It cannot reverse or set aside the judgment of the 
Supreme Court or of a Justice of the Peace. It may, if the 
Assembly complain and prove, dismiss our members for 
violation of law, but it cannot prescribe our judgments. 
Neither department is utterly independent of or “above” 
the other. The Legislature, by the repeal of a law, may 
take from the courts the power to act in a given case de- 
pending upon the existence of the repealed act, but it cannot 
deprive the courts of the power to administer the existing 
law. It may pass an unconstitutional act, and no power 
can prevent its action, but it cannot enforce it, nor will the 
courts permit its enforcement; nor can the Legislature en- 
force any law without the aid of the judicial tribunals— 
neither is superior, neither is inferior. 

The remarks addressed to the court by counsel concerning 
the higher or supervisory character of the branches of the 
Legislature, as judicial tribunals of which the courts may 
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stand in peculiar awe, cannot be considered otherwise than: 
as an argument that the proceedings of the Senate in such 
capacity were beyond the control of any other tribunal. 
This is not a question in the consideration of the matter now 
under examination. 

The simple question is, what is the necessary legal effect 
and result of the action of the Senate and Assembly upon 
the impeachment and trial of the Governor? I may further 
remark that the proceedings of the Senate in this matter 
are, unquestionably, beyond the control of this court, even 
as the procecdings of the court are beyond the control of 
the Senate. The respect which each body owes to itself 
precludes the possibility of any interference by it with the 
action of the other, or any invasion by either with the juris- 
diction of the other. The final action of the Senate is to 
he examined only for the purpose of ascertaining what 
action it has taken and what results legally flow from such 
action, to the end that such results may be declared. And 
I venture to declare that this final action must he examined 
with reference to the law governing the powers of the actor, 
for, so far as the rights of others are concerned, even a leg- 
islative or judicial body cannot violate the law so as to de- 
prive the people or any one of them of rights intended to 
be secured by law, without abrogating the principle under- 
lying the whole fabric of republican institutions, that gov- 
ernments are instituted among men for the protection of 
men’s rights ; and the courts are organized a= integral parts 
of the government for the purpose of enforcing this protec- 
tion. 

The house of Assembly impeached the Governor, and by 
virtue of the Constitution he stood bereft at once of the 
Executive function, which at once devolved upon the Lien- 
tenant-Governor. The Governor yielded, and pleaded to 
the charges. 

The Senate by its first rule, its law adopted for the pur- 
poses of the trial, resolved to continue in “session from day 
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to day, Sundays excepted, until final judgment shall be 
rendered.” 

The Assembly declared itself not ready to prove the 
charges, by reason of the absence of testimony and witnesses, 

The Senate, by a vote of eleven in the negative to nine 
in the affirmative, rejected an order proposed by one of its 
members “that the Senate, sitting as a High Court of Im- 
peachment, do now adjourn in accordance with the concur- 
rent resolution adopted by the Senate and Assembly for the 
adjournment of the Legislature.” 

The Senate thus refused to postpone the trial as requested! 
by the Assembly, and thus practically repeated the rule to 
proceed from day to day until final judgment. 

The Governor demanded a trial, and protested that the 
trial should not be postponed to a time beyond the expira- 
tion of his term of oftice, and insisted that such postpone+ 
ment not only would deprive him of his right to a trial and 
his right to be heard in his defence, which was secured to: 
him by the terms of the Constitution, but would deprive 
the Senate of the power to try him, as he would be out of 
office by the constitutional limitation of his term before the 
next meeting of the Legislature, and the power of the 
Senate, therefore, to give judgment would be gone; such 
postponement would leave nothing upon which a judgment 
could operate. Whereupon the Assembly not proceeding 
with the trial, the Senate sitting for thetrial adjourned, and 
the Senate and Assembly forthwith adjourned without day. 

Now the sole question is, what is the legal result and the 
legal effect upon the rights of all the parties affected? I 
cannot avoid the question by declining to answer upon the 
ground that the court cannot determine the regularity or 
review the action of the Senate in its judicial capacity. IL 
would not decline such interference whenever it should be 
demanded from any source. Has the Senate taken such ac- 
tion that as to itself, and to Gov. Reed, and to the proceed- 
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ing, it must necessarily take any further action in the case 
to bring it to atermination? Is its power over the case ex- 
hausted? If I understand the majority of the court, they 
decline to interpret this action of the Senate; and then, I 
think, they do proceed to construe it, differing with me as 
to our duty to declare our opinion of its legal effect. 

They conclude that the proceedings had by the Senate 
were not final until so declared by that body, while my con- 
clusions are that the action taken was final as to result and 
effect ; and if the Senate consider the matter again it should 
come to the same conclusion, uninfluenced, however, by our 
opinions in the matter of its duty, of which it alone will 
judge. 

I have had neither time nor inclination, nor is it material 
in my judgment, to comment upon the various authorities, 
legal and historical, relating to impeachment proceedings, 
upon the legal effect of the prorogation or dissolution of the 
British Parliament, for, according to the view I take of the 
case, I may agree consistently with the argument of the 
jcarned counsel who responded to the counsel of Gov. Reed. 
I deal only with the case presented and its peculiar cireum- 
stances. 

I conceive that the analogy between the qualities and or- 


ganization and powers of the House of Lords, and those of. 


the Senate of this State, is utterly wanting in at least two 
important particulars. The points of departure may be dis- 
covered in the following statement : 

1. The Senate in conjunction with the Assembly may ad- 
journ and thus dissolve their session, and may thus cease to 
act and deprive themselves of the power to act in a legisla- 
tive or judicial capacity, of their own volition. 

The House of Lords is a court in its fundamental exis- 
tence, having all the incidents and jurisdiction of a judicial 
tribunal at the common law ; having power to try not only 
political but other offences, and to review the judgments and 
proceedings of all other courts ; its judicial existence cannot 
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be divested or destroyed by its own action ; it cannot dis- 
pose of cases before it by its dissolution or adjournment ; it 
cannot dissolve itself; like all common-law courts, its cases 
remain before it until it takes affirmative action ; it cannot 
terminate its own sessions by adjournment, but only by the 
command of the sovereign, and the sovereign cannot dismiss 
causes from its jurisdiction. Hence the prorogation or dis- 
solution of the Parliament, being done in virtue of the royal 
command, a power not to be resisted in that respect, does not 
divest it of jurisdiction over pending causes, and an impeach- 
ment, being a proceeding against the person, survives every 
accident save the death of the accused. (I understand this 
to be the law of England, and I think that the death of the 
accused destroys from that moment all jurisdiction of the 
House of Lords or other criminal courts over the proceeding, 
and that such proceedings as were pending are from that 
moment abated.) 

2. The impeachment before the House of Lords is a pro- 
ceeding against the citizen and peer in his individual capacity 
tor offences committed either in his official or personal ca- 
pacity. The trial is the trial of an offender, and the judg- 
ment is that of a court, the highest in the kingdom, whose 
process issues to enforce its judgments, even to the taking 
of the life of the person convicted. It tries and convicts of 
murder and of larceny upon an impeachment, and as an ap- 
pellate court it tries the rights of liberty and property, and 
pronounces and enforces its judgments and decrees at law 
and in equity. 

The Senate can judicially try only upon impeachment, 
and it ean try, not the citizen for commiting crime, but only 
an officer, as such, for the sole purpose of deposition from 
his oftice and eligibility. Its judgments can be enforced 
only by means of judicial process from the courts of law, 
construing and acting upon the judgment of the Senate as 
upon a law of the State. 

One deposed trom office by the judgment of the Senate 
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may be kept from office only by the courts, the power of the 
Senate being exhausted by the, rendition of its judgment. 
But the judgment of the Senate even will not be enforced 
by the courts, if the judgment be not authorized by the 
law of the land, of which the courts cannot refuse to deter- 
mine. 

The Senate must have jurisdiction of the officer or it can- 
not try him. Ifthe Senate postpone the trial toa day when 
the officer ceases to exist, it doth forthwith postpone and di- 
vest itself of jurisdiction over the matter charged, of power 
over the officer, of the power to render a judgment, and there 
is no other logical sequence, in my judgment, than that it 
postpones the case out of its jurisdiction, and so there is 
nothing further upon which the Senate or court can operate. 
In other words, the case is dismissed, gone out of existence 
so effectually that it cannot breathe again; no power can 
restore it, and the accused is discharged from the custody 
of the court. . 

It cannot be said with any degree of plausibility that the 
constitutional provision, that the officer impeached shall be 
‘deemed under arrest and disqualified from performing any 
of the duties of the office wntil acquitted by the Senate,” con- 
templates an acquittal only by a vote of “not guilty.” 

An acquittal, as I understand it, is a discharge by virtue 
of any action of the Senate whereby it refuses expressly or 
otherwise further to entertain the case or act upon it, or which 
places the cause beyond its reach, and by which it has no lon- 
ger any power or authority to render a judgment upon the 
guilt or innocence of the officer. 

The Senate has already established this as the correct in- 
terpretation, in the case of the impeachment of a high judi- 
cial officer of this State, by its vote that the prosecution be 
discontinued and the case dismissed. Upon this the officer 
resumed, without question, the duties of his office. If the 


constitutional provision referred to contemplates a vote of 


* not guilty,” or any judgment upon the merits of the charges, 
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then is the judge of the Sixth Circuit still suspended, and 
incalculable mischief and wrong done to the people by his 
subsequent unauthorized action. I am of the opinion, and 
I submit that any action of the tribunal in question which 
precludes a further proceeding in the case pending before it, 
necessarily terminates the case as effectually as though it 
were dismissed in express words. It puts an end to the case 
absolutely, and necessarily discharges the party from the 
arrest. 

The right to a trial on the part of the accused is as sacred 
as the right to try on the part of the accuser. 

The power to suspend and postpone the trial and to re- 
sume it depends upon the jurisdiction. The right to arrest 
and suspend from office depend upon the power to give a 
trial and to convict or acquit. The Constitution contem- 
plates a trial, and the power to try once gone, all the conse- 
quences of the accusation cease. A refusal to try is a refusal 
to convict. 

Without denying the power claimed on the part of the 
House of Lords to proceed at its next session after a dissolu- 
tion of the Parliament and to conclude any business begun 
and not concluded, and not denying the power of the Senate 
to adjourn and postpone the trial of an impeachment to a 
day when it may proceed to try the officer accused, it is my 


judgment that the postponement to a day when it will have 


no jurisdiction of the officer, is an absolute dismissal of the 
inattor from the further consideration of the Senate, and a 
discharge of the accused must follow as a matter of law. 

So concluding upon the premises stated, I must, upon my 
convictions of duty, say that, in my opinion, Governor Reed 
has the right officially to solicit the opinion of the court, 
whenever, after the adjournment of the Legislature, he saw 
fit to do so; that he had a lawful right after such adjourn- 
ment to resume the power and proceed to the discharge of 
the duties pertaining to the Executive Department whenever 
he saw fit. Yet it was wise to address the constitutional 
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advisers of the Executive upon the matter before resorting 
to any measure which would have disturbed the peace of the 
community. 

As my brethren have come to other conclusions as to their 
duty ; have formed other opinions as to the status of the 
proceeding in question, or that the Senate alone can deter- 
mine the effect of its action by an express declaration, while 
I regret to be obliged to differ from them, I am equally 
obliged, out of respect to the law, cheerfully to acknowledge 
that my conclusions are not legitimate, for so the court de- 
cides. And I respect its opinions, as all good citizens should, 
notwithstanding any differences of private judgment. 











IN THE MATTER OF THE ExecutTivE CoMMUNICATION OF THE 
23p or SEPTEMBER, 1872. 


A pardon reaches both the punishment prescribed for the offence and the 


guilt of the offender. If full, it remits the punishment and blots out of 


existence the guilt, so that in the eye of the law the offender is as in- 
nocent as if he had never committed the offence. 


ExxcuTIvE OFrFicr, 
Tallahassee, Fla., Sept. 23, 1872. { 


Sm: I wish to obtain the opinion of the Judges of the 
Supreme Court upon the question whether the pardon of an 
individual, after conviction, restores the rights forfeited by 
the conviction. An immediate answer is necessary for my 
official guidance, and the information of the inspectors of 
the election now approaching. 

Very respectfully, 
Your obedient servant, | 
Harrison Reep, 
Governor of Florida. 


Hon. E. M. Ranpatt, 
Chief Justice Sapreme Court. 
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Supreme Court Room, 
Tallahassee, Fla., September 27, 187 2. \ 
To His Excellency Harrison Rerp, 
Governor of Florida: 

Sm: In reply to your communication as to the effect of a. 
pardon under the Constitution and laws of the. State of 
Florida, I would respectfully state that ‘a pardon reaches 
both the punishment prescribed for the offence, and the guilt 
of the offender. When the pardon is full, it remits the pun- 
ishment and blots out of existence the guilt, so that in the 
eye of the law the offender is as innocent as if he had never 
committed the offence. If granted before conviction, it pre- 
vents any of the penalties and disabilities consequent upon 
conviction from attaching; if granted after conviction, it 
removes the penalties and disabilities and restores him to al! 
his civil rights. It makes him as it were a new man, and 
gives him a new credit and capacity. There is only this 
limitation to its operation : it does not restore offices forfeited 
or property or interests vested in others in consequence of 
the conviction and judgment.” (Ex parte Garland, 4 Wal- 
lace, 380.) 

This is the language of the Supreme Court of the United 
States when determining the effect of a full pardon by the 
President of the United States. There is nothing in the 
Constitution or laws of this State to vary its effect here. 

For the Court. 

Very respectfully, 
James D. Westcorr, JRr., 
Ass. Justice Supreme Court of Florida. 
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Letter-of the: Governor—New Counties. 














En tHe Marrer or THE ExecutivE ComMMUNICATION oF 
January 16, 1875. 


i. Anew county for judicial purposes only cannot be. formed in any 
county already established. 

. The boundary lines of a county may be changed by a two-thirds vote 
of both houses of the Legislature. 

. A new county, with all the rights and privileges of a county, cannot 
be created under the Constiution. 


id 


é5 


Executive Orrics, 

" ‘Pelibaian Fla., Jan. 16, 1873. j 
Sir—I have the honor to transmit to you the enclosed 
communication which I have received from the Clerk of 
the Assembly, notifying me of the passage by the Legis- 
lature of a Joint Resolution requesting me “to ascertain 
the opinion of the Supreme Court as to whether or not, 
under the Constitution of this State, a new county for 
Judicial purposes only can be formed in any county already 
established ; whether or not county lines can be changed 
without an amendment to the Constitution ; and whether 
or not a new county, with all the rights and privileges of « 
county, can be created without an amendment to the Con- 
stitution,” and to request, in conformity with the constitu- 
tional provision, the opinion of the Supreme Court upon 

the question proposed. 
Very respectfully, 
O. B. Hart, 
Grovernor. 


Hon. E. M. Ranpatt, 
Chief Justice Supreme Court. 
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Supreme Courr Room, /| 
Tallahassee, Fla., Jan. 24, 1873. { 
His Excellency O. B. Hart, 
Governor of Florida : 

Sir—By your communication of the 16th, you require our 
opinion upon three questions : 

First. Whether under the Constitution of this State a new 
county for judicial purposes only can be formed in any 
county already established. 

Second. Whether county lines can be changed without an 
amendment to the Constitution. 

Third. Whether a new county, with all the rights and 
privileges of a county, can be created without an amendment 
to the Constitution. 

A new county cannot be created for judicial purposes only. 
[t is impossible, from the very nature and incidents of a 
county organization, that it can exist alone for judicial pur- 
poses. If it be a county, it must be embraced within the 
proper legal definition and description of what constitutes 4 
county. Counties are local subdivisions of a State’ existing 
for public purposes, having certain incidents and powers 
prescribed by the supreme power of the State. 

The judicial power exercised within a county is but one 
incident attaching to a county organization. There are 
many other incidents which must exist to constitute a county 
organization. 

The Constitution restricts the jurisdiction of the several 
Circuit Courts to the counties named. It provides that 
“the several judicial circuits shall be as follows: The First 
Judicial Circuit shall be composed of the counties of Es- 
cambia, Santa Rosa, Walton, Holmes, Washington and 
Jackson,” and so on, describing each circuit by naming the 
counties which shall constitute it. If a new county is es- 
tablished having a different name from that mentioned in 
the Constitution, the Cireuit Court would have no juris- 


diction over such new county. The necessary result of 
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jurisdiction of the Circuit Court. 
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these views is that the Legislature cannot under the Constitu- 
tion create a new county for judicial purposes only, nor can 
it create a new county and extend to such new county the 


The territorial subdivisions of a judicial circuit are de- 
scribed as counties in the Constitution. A name is given to 
each subdivision, and the jurisdiction is necessarily limited 
to such named subdivisions. A new subdivision consti- 
tuting a new county could not be the same as that named 
in the Constitution. It is not within the power of the Leg- 
islature to create a new and different county and extend to 
such new county the jurisdiction of the Circuit Court, as its 
jurisdiction can neither be enlarged nor diminished by the 
Legislature. It would require, therefore, an amendment of 
the Constitution to create a new county with “all the rights 
and privileges of a county.” 

Can county lines be changed without an amendment of 
the Constitution, is the next question which we are required 
to answer. It is clear that the change of county boundaries 
does not change the identity of the county whose boundarie: 
are changed. The identity of each is preserved, and the 
existence of each county, though having a changed bounda- 
ry, dates from the act creating the county, and not from the 
act changing the boundary. The Constitution (Sec. 2, Art. 
XTII.,) provides that all counties shall remain as now or- 
ganized, unless changed by a two-thirds vote of both houses 
of the Legislature. This clause in the Constitution occur: 
in that Article which provides for an enumeration of the 
inhabitants and an apportionment of the representation, 
which is to be made in the year 1875. It is, however, in 
a different section from the section providing for the enu- 
meration. 

Is not the boundary of a county a part of its organiza- 
tion within the meaning of this clause ? It is unquestionably 
true that there cannot be a county without a boundary. In 
organizing a county, that which is first to be done is to de- 
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tine its boundaries and to mark out the territorial extent 
and limit of the political subdivision to be designated by 
the name of the county. A county without boundaries 
cannot be called an organized county. There can be no 
such thing. This limitation upon the general power of the 
Legislature is preceded by a clause prohibiting an entire 
separation of any two or more counties composing the same 
Senatorial district. The reasonable conclusion is that it 
was the intention of the Convention to make permanent 
the then existing county organizations, and that the distri- 
bution of political power made to county organizations 
under the Constitution should not be altered except by a 
two-thirds vote of the two houses of the Legislature. To 
change the boundary lines of two counties would defeat the 
intention of the framers of the Constitution in this respect. 
It is our opinion, therefore, that the boundary lines of a 
county may be changed by a two-thirds vote of both houses 
of the Legislature without an amendment to the Constitn- 
tion. 
For the Court. 
Very respectfully, 
James D. Wesroorr, JR., 
Associate Justice Supreme Court Florida. 
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